
CHAPTER 9 

APPEALING YOUR CONVICTION OR SENTENCE* 

A. Introduction 

This Chapter explains how you can get your conviction undone or your sentence reduced if 

something was done incorrectly at your trial or hearing. To do so, you “appeal” to an “appellate 

court,” which has the power to overrule a lower court’s decision. As the “appellant,” you argue that 

the trial court’s judgment 1  against you was wrong because of harmful errors that occurred in 

deciding your case. 

This Chapter deals specifically with the law of New York State. If you have been convicted or 

sentenced in a federal court or in another state’s court, your appeal will be governed by federal law 

or by the law of that other state and you should use your prison’s law library to find information 

about the law that applies to your appeal. Even if New York law does not apply to your appeal, 

however, you may find it useful to read this Chapter for background information about appeals in 

general. 

For your appeal, you should get a lawyer to assist you as soon as possible. You should act quickly 

because there are time limits for starting an appeal. These time limits are strictly enforced. After 

they have expired, it may be impossible for an appellate court to consider your appeal, even if your 

appeal would otherwise have been successful. See Part B(1) for information about time limits. The 

Constitution guarantees that you can have a lawyer for your appeal, even if you can’t pay for one.2 

You should make sure you have a lawyer because, among other reasons, many issues that could win 

your appeal are difficult to recognize by yourself. Because of the time limits, appealing by yourself is 

risky: you may lose the chance to raise an issue before you learn enough to even notice it. See Part 

C(1) for information on how you can get a lawyer. 

Part A of this Chapter (the part you are reading now) is the introduction. Part B discusses 

limitations on your right to appeal, including time limits and restrictions that apply if you pleaded 

guilty. Part C describes what you can do before you appeal or while your appeal is pending, including 

how to get a lawyer and how to request release on bail. Part D explains what an appellate court can 

do when it considers your appeal. Part E explains how to actually file papers for your appeal. Part F 

discusses the possibility of continuing your appeal if the first appellate court decides against you.3 

Part G explains what you can do if your appellate lawyer is not providing “effective assistance of 

appellate counsel.” Part H is a brief conclusion. 

At the end of this Chapter, Appendix A helps you figure out where you should file your appeal. 

Appendix B provides sample papers for appeals, including papers needed to get a lawyer without 

cost, to get released on bail pending appeal, and to get an extension of time to file your appeal. These 

                                            
* This Chapter was revised by Gregory K. Johnson based on previous versions by Douglas Shively, Sydney Bird, 

Miranda Berge, Peggy Cross, Joy Fuyuno, Deidra D. Dixon, Janet Ellis, and Amy Metzler. Special thanks to 

Lorca Morello of The Legal Aid Society of New York for her valuable comments. 

1. A judgment means your conviction (the entry of a guilty plea or a guilty verdict) and your sentence. See 

N.Y. Crim. Proc. Law § 1.20(13)–(15) (2013). 

2. See Douglas v. California, 372 U.S. 353, 356–58, 83 S. Ct. 814, 816–17, 9 L. Ed. 2d 811, 814–15 (1963) 

(establishing that the Constitution requires the state to pay for a lawyer for a defendant who cannot afford one 

for his first appeal). See also Halbert v. Michigan, 545 U.S. 605, 605, 125 S. Ct. 2582, 2583, 162 L. Ed. 2d 552, 
556 (2005) (explaining that, assuming state law allows for any criminal appeal at all, the Douglas right applies 

to a first appeal even if the appeal requires permission under state law, but does not apply to second appeals 
that require permission). 

3. See Melvin Bressler et al., Appeals in Criminal Cases, in New York Criminal Practice Handbook 651, 

651 (Lawrence N. Gray ed., 2d ed. 1998 & Supp. 2007). Bressler has been an important resource in the writing 
of this Chapter of the JLM. We strongly recommend it for a detailed, chronological discussion of the criminal 

appellate process in New York State. 
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forms are samples only: you or your lawyer must write your own versions of these papers. Ideally, 

you should read the entire Chapter before you file any papers. If you file papers incorrectly or just 

tear these papers out of the book and send them to a court, the court may ignore them and you may 

lose your chance to appeal. 

Before starting your appeal, you should be realistic about your chances of winning an appeal. 

Very few criminal appeals are granted in the end. However, if you think a mistake was made in your 

case, or something else went wrong, you should always do what you can. It is possible you may 

succeed. 

B. Limits on Your Right to Appeal 

When deciding whether you should appeal, you should first determine whether there are any 

limits on your right to do so. This is an important first step because you may have already lost all or 

part of your right to appeal. You could have waived (given up) or forfeited (lost) your right to appeal 

in several ways. For example, if you pleaded guilty, you might have agreed to waive your right to 

appeal as part of a plea bargain, which takes place when the prosecutor and the accused negotiate a 

resolution to the case subject to court approval.4 Even if you did not waive your right to appeal, your 

right to appeal may be limited if you missed certain deadlines or failed to raise certain objections in 

trial court. Based on which court convicted or sentenced you and what your conviction or sentence 

was, you may only be able to file your appeal with certain courts. 

This Part will help you to identify if there are any potential limits on your right to appeal. If 

limits on your right to appeal exist, this Part will also help you determine whether it is possible for 

you to get your right to appeal reinstated (to get it back). 

If you’re unsure whether an appeal is possible for you, you should promptly go ahead and file 

your notice of appeal and get a lawyer anyway. Your appeal may be denied in the end, or you or your 

appellate lawyer may choose not to continue the appeal, but you’ll be no worse off—and if you are 

eligible to appeal, waiting may cause you to lose your chance. 

1. Time Limits 

The general rule is that you will lose your right to appeal if you wait too long after your 

sentencing to file a notice of appeal. To preserve your right to appeal, you must file two copies of a 

notice of appeal with the clerk of your trial court within thirty days of the date you were sentenced.5 

You must count thirty days from your original sentencing, even if you were re-sentenced later. 

However, if you were re-sentenced after the deadline to appeal passes, then you may count from the 

new sentence if you want to appeal your new sentence.6 Within the same thirty-day period, you must 

also serve a copy of the notice of appeal on the District Attorney of the county in which your trial was 

held.7 See Part E for information on preparing and filing your papers. This thirty-day period is a 

critical period, and you have a constitutional right to counsel during this time. 8 THESE TIME 

LIMITS ARE EXTREMELY IMPORTANT. 

If you don’t file a notice of appeal within thirty days, you usually lose your right to appeal 

entirely. However, you may be able to recover your right to appeal by filing a motion for a time 

extension.9 Your motion for a time extension must be within one year of the original deadline for 

                                            
4. See JLM, Chapter 40, “Plea Bargaining,” for more information on waiving your right to an appeal as a 

result of entering into a plea bargain.  

5. N.Y. Crim. Proc. Law § 460.10(1)(a) (McKinney 2005 & Supp. 2012). 

6. N.Y. Crim. Proc. Law § 450.30(3) (McKinney 2005 & Supp. 2012). 

7. N.Y. Crim. Proc. Law § 460.10(1)(b) (McKinney 2005 & Supp. 2012). 

8. See People v. Montgomery, 24 N.Y.2d 130, 132, 247 N.E.2d 130, 132, 299 N.Y.S.2d 156, 160 (1969) (“It 

is apparent that the 30-day period in which an appeal must be docketed is a critical time for the defendant. It 

cannot be successfully argued that an indigent defendant does not have the right to counsel at this stage of his 
proceedings.”). 

9. N.Y. Crim. Proc. Law § 460.30(1) (McKinney 2005 & Supp. 2012). The extension may be for no more 

than 30 days, counting from the date of the decision to grant the extension. 
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filing a notice of appeal.10 In addition, you must show that there was “excusable neglect or good 

cause” as to why you missed your deadline.11 Exactly what “excusable neglect or good cause” actually 

means is different depending on what state you are in.  

Here are some examples of what some courts around the country have decided are “excusable 

neglect or good cause”: 

 

(1) Your lawyer abandoned you and failed to tell both the court and you that he is no longer 

your lawyer;12 

(2) Your lawyer can’t find you because you’ve been moved around different prisons;13 

(3) You tell your lawyer you want to appeal, but your lawyer does not file the right papers and 

appeal on your behalf;14 

(4) Your lawyer ignores you during the window when you are supposed to file your appeal.15 

 

Under New York State law, the following exceptions to filing on time are recognized:16 

(1) A public servant behaved improperly (for example, if a prosecutor acted to prevent your 

good-faith efforts to file on time from succeeding17); 

(2) Your lawyer behaved improperly, died, or became disabled (examples of improper conduct 

include your lawyer’s failure to inform you in writing of your right to appeal,18 failure to 

                                            
10. N.Y. Crim. Proc. Law § 460.30(1) (McKinney 2005 & Supp. 2012). Although this one-year time limit 

for making a motion for an extension of time cannot be extended, an appellate court might decide not to enforce 

the one-year time limit in extremely rare circumstances. See People v. Thomas, 47 N.Y.2d 37, 389 N.E.2d 1094, 
416 N.Y.S.2d 573 (1979) (holding that, in the interest of justice, the district attorney could not enforce the one-

year time limit to file a 460.30 motion when the defendant had made an honest effort to appeal within the 
appropriate time limit, and action by the district attorney had contributed to the failure of the defendant’s 

timely attempt to appeal). 

11. Fed. R. App. P. 4. But See Espinal v. State, 159 Misc. 2d 1051, 1052, 607 N.Y.S.2d 1008, 1009 (Ct. Cl. 

1993) (Court of Claims held that in New York, the statutes governing filing and service of the papers initiating 

Court of Claims actions “do not approximate” Fed. R. App. P. 4, because the New York legislature had enacted 

enough procedures to protect incarcerated pro se litigants. The “mailbox” filing rule, in which a filing is deemed 

timely if deposited if the inmate deposits the filing in institution’s internal mailing system on time, was 

rejected.). 

12. See Maples v. Thomas, 132 S.Ct. 912, 924, 181 L.Ed.2d 807, 823 (2012) (granting defendant heabeas 

corpus relief where defense counsels had both quit the law firm representing the defendant and forgot to inform 

the court and the defendant that they were no longer able to represent him). 

13. See United States v. Smith, 60 F.3d 595, 596, 32 Fed.R.Serv.3d 1195 (9th Cir. 1995) (granting an 

extension of time where the defendant and his lawyer “attempted to contact each other regarding whether to file 

a notice of appeal, but that it was difficult . . . [because the defendant] was moved to prisons in different states 

three times during the period immediately following entry of the judgment.”). 

 14. See Kent v. United States, 423 F.2d 1050, 1051 (5th Cir. 1970) (granting an extension of time where  

the defendant “desired an appeal and made this desire known to counsel and counsel declined to take and 

prosecute the appeal”). 

 15. See Corral v. United States, 498 F.3d 470, 471 (7th Cir. 2007) (granting an extension of time where 

even though defendant did not want to appeal at first but counsel had not been discharged, court never gave 

counsel permission to withdraw, counsel did not return phone calls made by defendant's wife during appeal 

period requesting assistance, and defendant's phone calls to counsel made during the appeal period from prison 

were blocked). 

16. N.Y. Crim. Proc. Law § 460.30(1) (McKinney 2005 & Supp. 2012). 

17. See, e.g., People v. Johnson, 69 N.Y.2d 339, 341, 506 N.E.2d 1177, 1178, 514 N.Y.S.2d 324, 325 (1987) 

(allowing an appeal after the deadline because defendant’s prior, timely attempts to appeal had been prevented 
by actions of the state). 

18. See People v. Nunez, 178 A.D.2d 1029, 1029, 578 N.Y.S.2d 780, 781 (4th Dept. 1991) (granting 

extension of time to appeal because defense counsel failed to provide defendant with written notice of right to 
appeal); N.Y. Comp. Codes R. & Regs. tit. 22, § 1022.11 (“[I]mmediately after the pronouncement of 

sentence . . . counsel shall advise the defendant in writing of his right to appeal.”). 
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inform you of your right to apply for leave to appeal as a poor person,19 failure to start your 

appeal after being informed of your desire to appeal20); or 

(3) You were unable to communicate with your lawyer about whether to appeal before the filing 

deadline had passed. To win an extension based on an inability to communicate with your 

lawyer, the inability to communicate must have been (a) because you were in prison and (b) 

through no fault of your attorney’s or of your own (that is, not because you or your attorney 

made a mistake).21 

If you do not satisfy both of these requirements—(a) making your motion for an extension within 

one year after your original thirty days to appeal has passed and (b) showing you missed your 

original deadline to appeal due to one or more of the three allowable factors—then you will not be 

granted a time extension. If more than a year and 30 days have passed, and your claim involves your 

attorney’s unreasonable failure to file an appeal, you can file a “writ of error coram nobis”22 with the 

Appellate Division to claim ineffective assistance of counsel, as described in Part G(3) of this 

Chapter.23 This is different from a 460.30 motion for a time extension, which is discussed below.  

If you think that you can satisfy these requirements, then you should send your motion for a 

time extension to the appropriate appellate court.24 See Form B-5 in Appendix B of this Chapter for 

an example of a motion for time extension, and see Appendix A of this Chapter to figure out which 

court you should send your motion to. The motion must be in writing and must contain a sworn 

statement of the facts that make you eligible for a time extension, and you must notify the District 

Attorney of your motion so that the District Attorney can file papers opposing your motion.25 

If questions exist about the facts underlying your request for an extension—for example, whether 

you were really unable to communicate with your lawyer or simply did not do so—the appellate court 

may order the trial court to hold a hearing on these issues.26 Once the facts are clarified, or if there 

are no factual questions to begin with, the appellate court will grant or deny your motion for an 

extension. 

If the appellate court grants you a time extension, it will give you no more than thirty days from 

the day of its decision to file your appeal.27 If the intermediate appellate court denies your motion for 

an extension, you may appeal the denial only if both (a) the intermediate appellate court states that 

                                            
19. See People v. Lord, 181 A.D.2d 1076, 1076, 582 N.Y.S.2d 305, 305 (4th Dept. 1992) (granting 

extension of time to appeal where defense counsel, among other mistakes, gave defendant “improper advice 
concerning the manner of applying for leave to appeal as a poor person”); N.Y. Comp. Codes R. & Regs. tit. 22, § 

1022.11 (“[I]mmediately after the pronouncement of sentence . . . counsel shall advise the defendant in writing 
of . . . the right of the person who is unable to pay the cost of an appeal to apply for leave to appeal as a poor 

person.”). 

20. See People v. Lord, 181 A.D.2d 1076, 1076, 582 N.Y.S.2d 305, 306 (4th Dept. 1992) (granting 

extension of time to appeal where defense counsel, among other mistakes, had failed to carry out defendant’s 
request to appeal); N.Y. Comp. Codes R. & Regs. tit. 22, § 1022.11 (“[Trial] counsel shall also ascertain whether 

defendant wishes to appeal . . . and, if so, counsel shall serve the necessary notice of appeal or application for 
permission [on the opposing party] and shall file the necessary notice of appeal or application for permission.”). 

21. N.Y. Crim. Proc. Law § 460.30(1) (McKinney 2005 & Supp. 2012). 

22.   A writ of error coram nobis is is an order by an appeals court demanding that the lower court consider 

facts which might have changed the outcome of the lower court case if known at the time of trial. Coram nobis is 

a Latin term meaning the "error before us." See Error Coram Nobis, Black’s Law Dictionary (10th ed. 2014). 

23. See People v. Watson, 49 A.D.3d 570, 570, 853 N.Y.S.2d 581, 582 (2008) (stating that “the proper 

procedure for addressing” a claim of ineffective counsel “is an application of a writ of error coram nobis 

addressed to this Court”); see also  People v. Gordon, 183 A.D.2d 915, 915, 584 N.Y.S.2d 318, 318 (1992) (citing 

People v. Bachert, 69 N.Y.2d 593, 516 N.Y.S.2d 623 (1987)) (“In a criminal action, the writ of error of coram 

nobis lies in this court only to vacate an order determining an appeal on the ground that the defendant was 

deprived of the effective assistance of appellate counsel.”). 

24. N.Y. Crim. Proc. Law § 460.30(1) (McKinney 2005 & Supp. 2012). See Form B-5 in Appendix B of this 

Chapter for a sample notice of a motion for extension of time. 

25. N.Y. Crim. Proc. Law § 460.30(2) (McKinney 2005 & Supp. 2012). 

26. N.Y. Crim. Proc. Law § 460.30(5) (McKinney 2005 & Supp. 2012). 

27. N.Y. Crim. Proc. Law § 460.30(1) (McKinney 2005 & Supp. 2012). 
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it based its decision solely on the law without finding facts, and (b) a judge on the Court of Appeals 

gives you permission to appeal.28 Additionally, you may not appeal a decision denying an extension if 

your appeal would always have required permission of the same court that denied the extension 

(that is, if the appeal was not of right but rather required permission of the court).29 

2. Plea Agreements30 

If you pleaded guilty, your right to appeal is limited in certain ways. If you pleaded guilty as part 

of a plea bargain or negotiated sentence, you automatically forfeited (lost) your right to appeal 

certain matters. This is true even if your plea agreement does not say so. Moreover, many plea 

agreements contain terms in which you waive (give up) the right to appeal even more matters, which 

would be listed in the agreement. The next two parts explain these limits on your right to appeal. 

Be aware that if you successfully appeal from a guilty plea, you will still have to face all the 

original charges against you. If you then negotiate a new plea agreement, or if you go to trial and are 

convicted, your new sentence could actually be worse than the sentence you received under your 

earlier plea. Thus, unless you have already received the worst possible sentence, there is some risk 

involved in appealing a guilty plea. 

(a) Rights Automatically Forfeited by Your Guilty Plea 

If you pleaded guilty, you automatically forfeited the right to appeal many types of errors, even if 

your plea agreement does not specify them.31 You may plead guilty to the entire charge/indictment. 

If you have been charged with only one crime, you may plead guilty to a lesser included offense 

(defined in glossary). This requires the consent of the court and the District Attorney. If you have 

been charged with two or more offenses, you may: (1) plead guilty to one or more but not all of the 

offenses charged, or (2) plead guilty to a lesser included offense corresponding to any of the offenses 

charged, or (3) plead guilty for any combination of the offenses charged and their corresponding 

lesser included offenses.32 In general, by pleading guilty, you give up the right to argue the factual 

issue of guilt.33 Additionally, you give up the right to raise problems with discovery or other pretrial 

matters.34 You may not appeal the following issues if you pleaded guilty: 

(1) The insufficiency of the evidence before the grand jury;35 

(2) The insufficiency of instructions given to the grand jury;36 

(3) The refusal of the trial court to try you separately from a co-defendant;37 

                                            
28. N.Y. Crim. Proc. Law § 460.30(6) (McKinney 2005 & Supp. 2012). 

29. See People v. Nealy, 82 N.Y.2d 773, 773, 624 N.E.2d 175, 176, 603 N.Y.S.2d 991 (1993) (holding that 

defendant may not appeal the appellate division’s denial of an extension of time to request permission to appeal 
to that appellate division). 

30.   See JLM, Chapter 40, “Plea Bargaining,” for more information on entering into plea bargains.  

31. See generally N.Y. Crim. Proc. Law § 220.10 (McKinney 2002 & Supp. 2012); People v. Hansen, 95 

N.Y.2d 227, 231 n.3, 738 N.E.2d 773, 776 n.3, 715 N.Y.S.2d 369, 372 n.3 (2000) (listing claims that are forfeited 
by guilty plea); People v. Gerber, 182 A.D.2d 252, 259–60, 589 N.Y.S.2d 171, 174 (2d Dept. 1992) (listing claims 

that are forfeited by guilty plea). 

31. N.Y. Crim. Proc. Law § 220.10 (McKinney 2002 & Supp. 2012) 

33. See People v. Garcia, 216 A.D.2d 36, 36–37, 627 N.Y.S.2d 666, 667 (1st Dept. 1995) (“By pleading 

guilty, the defendant has waived his right to litigate the issue of his guilt. ”). 

34. See People v. Berezansky, 229 A.D.2d 768, 771, 646 N.Y.S.2d 574, 577 (3d Dept. 1996) (holding that a 

defendant who waives indictment and pleads guilty “waives all discovery and all other pretrial and trial 
matters.”). 

35. See People v. Caleca, 273 A.D.2d 476, 476, 711 N.Y.S.2d 743, 744 (2d Dept. 2000) (“By pleading guilty, 
the defendant waived his claim that the evidence submitted to the Grand Jury was not sufficient to support the 

indictment.”). 

36. See People v. Palo, 299 A.D.2d 871, 871, 749 N.Y.S.2d 452, 452 (4th Dept. 2002) (“The contention of 

defendant that the prosecutor improperly instructed the grand jury does not survive his plea of guilty.”). 

37 . See People v. Shepphard, 177 A.D.2d 668, 668, 576 N.Y.S.2d 368, 369 (2d Dept. 1991) (“The 

defendant's plea of guilty constituted a waiver of the right to seek appellate review of the denial of his severance 
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(4) The denial of your right to a jury trial;38 

(5) The denial of your right of confrontation;39 

(6) The suppression of evidence, if you pleaded without obtaining an explicit ruling on this;40 

(7) The limits on your privilege against self-incrimination;41 

(8) The expiration of a statue of limitation (a time limit for bringing charges);42 

(9) The lack of a factual basis for a plea to a lesser charge;43 

(10)  The absence of counsel during certain proceedings; and44 

(11)  Your statutory (as opposed to constitutional) right to a speedy trial.45 

By pleading guilty, however, you did not forfeit your entire right to appeal. Generally, you still 

have the right to appeal about the following errors (and others46): 

(1) You were denied your constitutional right to a speedy trial,47 

(2) You were charged in violation of your constitutional right against double jeopardy,48 

                                                                                                                                             
motion”). 

38. See People v. Walls, 129 A.D.2d 751, 751, 514 N.Y.S.2d 513, 513 (2d Dept. 1987) (holding that a guilty 

plea waives the right to appeal issues relating to both the right to a jury trial and the right to confront 

witnesses); see also People v. Taylor, 65 N.Y.2d 1, 5, 478 N.E.2d 755, 757, 489 N.Y.S.2d 152, 154 (1985) (“[A] 
guilty plea signals defendant's ‘intention not to litigate the question of his guilt, and necessarily involves the 

surrender of certain constitutional rights, including . . . the right to trial by jury.’” (quoting People v. Lynn, 28 
N.Y.2d 196, 201–02, 269 N.E.2d 794, 797, 321 N.Y.S.2d 74, 78) (1971))). 

39. See People v. Taylor, 65 N.Y.2d 1, 5, 478 N.E.2d 755, 757, 489 N.Y.S.2d 152, 154 (1985) (“[A] guilty 

plea signals defendant's ‘intention not to litigate the question of his guilt, and necessarily involves the surrender 
of certain constitutional rights, including the right to confrontation.’” (quoting People v. Lynn, 28 N.Y.2d 196, 

201–02, 269 N.E.2d 794, 797, 321 N.Y.S.2d 74, 78) (1971))); see also People v. Pacherille, 25 N.Y.3d 1021, 1023, 
32 N.E.3d 393, 394, 10 N.Y.S.3d 178, 179 (2015).  

40. See People v. Smith, 304 A.D.2d 677, 677, 757 N.Y.S.2d 491, 491 (2d Dept. 2003) (“By pleading guilty 

before making a motion to suppress evidence . . . the defendant waived her claim”). 

41. See People v. Taylor, 65 N.Y.2d 1, 5, 478 N.E.2d 755, 757, 489 N.Y.S.2d 152, 154 (1985) (“[A] guilty 

plea signals defendant's ‘intention not to litigate the question of his guilt, and necessarily involves the surrender 
of certain constitutional rights, including . . . the privilege against self incrimination.’” (quoting People v. Lynn, 

28 N.Y.2d 196, 201–02, 269 N.E.2d 794, 797, 321 N.Y.S.2d 74, 78) (1971))). 

42. See People v. Parilla, 8 N.Y.3d 654, 659, 870 N.E.2d 142, 145, 838 N.Y.S.2d 824, 827 (2007) (holding 

that a statute of limitations defense is not among the rights that survive a guilty plea). 

43. See People v. Clairborne, 29 N.Y.2d 950, 951, 280 N.E.2d 366, 367, 329 N.Y.S.2d 580, 581 (1972) (“A 

bargained guilty plea to a lesser crime makes unnecessary a factual basis for the particular crime confessed.”). 

44. See People v. Reiblein, 200 A.D.2d 281, 283, 613 N.Y.S.2d 789, 790 (3d Dept. 1994), appeal denied, 84 

N.Y.2d 831, 641 N.E.2d 172, 617 N.Y.S.2d 151 (3d Dept. 1994) (holding that, by pleading guilty, defendant 
waived right to appeal on the grounds that defense counsel was not present at psychiatric interview). 

45. See People v. Smith, 272 A.D.2d 679, 681, 708 N.Y.S.2d 485, 487 (3d Dept. 2000) (“By pleading guilty, 

defendant waived appellate review of his statutory right to a speedy trial.”); see generally N.Y. Crim. Proc. Law 
§ 30.30 (McKinney 2003 & Supp. 2012). A statutory right is a right created by an ordinary law passed by the 

legislature. By contrast, a constitutional right is a right guaranteed by the state or federal constitution. Courts 
are generally less willing to decide that constitutional rights—which are often more fundamental and 

important—have been waived. 

46. See N.Y. Crim. Proc. Law § 220.10 nn.241–97 (McKinney 2014) (notes of decision discussing waivers 

resulting from guilty plea), N.Y. Crim. Proc. Law § 470.15 n.18 (McKinney 2009 & Supp. 2015) (note of decision 
discussing preservation of issues on appeal), N.Y. Crim. Proc. Law § 710.70 n.69 (McKinney 2011 & Supp. 2015) 

(note of decision discussing waiver of right to appeal on a guilty plea). See also People v. Hansen, 95 N.Y.2d 227, 
230–31, 738 N.E.2d 773, 776, 715 N.Y.S.2d 369, 372 (2000) (describing the issues that survive a guilty plea). 

47. See People v. Campbell, 97 N.Y.2d 532, 535, 769 N.E.2d 1288, 1289, 743 N.Y.S.2d 396, 397 (2002) 

(noting that the constitutionally protected right to a speedy trial is required for a fundamentally fair trial and to 
protect the integrity of criminal proceedings, and therefore cannot be waived); People v. Smith, 272 A.D.2d 679, 

681, 708 N.Y.S.2d 485, 487 (3d Dept. 2000) (“[D]efendant’s right to raise his constitutional right to a speedy trial 
survives both his guilty plea and the waiver of his right to appeal.”); People v. Hansen, 95 N.Y.2d 227, 230–31 

n.2, 738 N.E.2d 773, 776 n.2, 715 N.Y.S.2d 369, 372 n.2 (2000) (listing speedy trial right among constitutional 
claims that survive a guilty plea). 

48. See Menna v. New York, 423 U.S. 61, 62–63, 96 S. Ct. 241, 242, 46 L. Ed. 195, 197–98 (1975) (holding 

that a guilty plea does not waive a claim that the charges amounted to unconstitutional double jeopardy); 
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(3) You were not competent to stand trial,49 

(4) The statute under which you were convicted is unconstitutional,50 

(5) Your sentence was illegal,51 

(6) Your plea was not voluntary or knowing,52 

(7) Jurisdiction was not proper in the trial court,53 

                                                                                                                                             
People v. Prescott, 66 N.Y.2d 216, 220–21, 486 N.E.2d 813, 815–16, 495 N.Y.S.2d 955, 957–58 (1985) (holding 

that a defendant’s constitutional double jeopardy claim survives a guilty plea and may be raised for the first 
time on appeal). But you may not raise your statutory right against double jeopardy under § 40.20 of the New 

York Criminal Procedure Law if you have pleaded guilty. See People v. Prescott, 66 N.Y.2d 216, 220, 486 N.E.2d 
813, 815, 495 N.Y.S.2d 955, 957 (1985) (holding that a guilty plea results in forfeiture of statutory double 

jeopardy claim, even if presented to the court prior to the plea); see also People v. Gray, 300 A.D.2d 696, 697, 
752 N.Y.S.2d 731, 733 (2d Dept. 2002) (holding that a constitutional double jeopardy claim survives a guilty plea 

but that a statutory claim does not). 

49. See People v. Lopez, 6 N.Y.3d 248, 255, 844 N.E.2d 1145, 1148, 811 N.Y.S.2d 623, 626 (2006) (noting 

that a “challenge to a defendant’s competency” is not waived by pleading guilty and waiving the right to appeal); 

People v. Callahan, 80 N.Y.2d 273, 280, 604 N.E.2d 108, 112, 590 N.Y.S. 46, 50 (1992) (noting that a guilty plea 
accompanied by waiver of right to appeal does not waive the right to appeal about competency to stand trial); 

People v. Armlin, 37 N.Y.2d 167, 172, 332 N.E.2d 870, 874, 371 N.Y.S.2d 691, 697 (1975) (holding that a plea of 
guilty does not waive right to a mandated competency hearing); People v. Bennefield, 306 A.D.2d 911, 911, 761 

N.Y.S.2d 906, 907 (4th Dept. 2003) (noting that “issues relating to defendant’s competency survive” a guilty plea 
and a waiver of a right to appeal).  

Competency to stand trial is a technical term that means the defendant is able to stand trial because he 
understands the charges against him, the severity of the charges, the potential punishments that he can be 

sentenced to if found guilty, the proceedings that are occurring, and is capable of assisting in his own defense. 
See Competency to Stand Trial, Black’s Law Dictionary (10th ed. 2014). 

50. See Gesicki v. Oswald, 336 F. Supp. 371, 374 n.3 (S.D.N.Y. 1971), aff’d, 406 U.S. 913, 92 S. Ct. 1773, 

32 L. Ed. 2d 113 (1972) (holding that a guilty plea does not waive the right to contest the constitutionality of the 
statute under which a defendant was convicted); see also People v. Lee, 58 N.Y.2d 491, 493, 448 N.E.2d 1328, 

1329, 462 N.Y.S.2d 417, 418 (1983) (“A defendant by a plea of guilty does not forfeit the right on appeal from the 
conviction to challenge the constitutionality of the statute under which he was convicted.”). 

51. See People v. Lopez, 6 N.Y.3d 248, 255–56, 844 N.E.2d 1145, 1148–49, 811 N.Y.S.2d 623, 626–27 

(2006) (noting that a claim challenging the legality of a sentence cannot be waived by a guilty plea but holding 
that an explicit waiver of the right to appeal does waive the right to appeal on the basis of the harshness or 

excessiveness of the agreed-upon sentence); People v. Seaberg, 74 N.Y.2d 1, 9, 541 N.E.2d 1022, 1025, 543 
N.Y.S.2d 968, 972 (1989) (finding that a claim challenging the legality of the sentence cannot be waived by a 

guilty plea). For an example of a clearly illegal sentence, see People v. Williams, 14 N.Y.3d 198, 212–13, 925 
N.E.2d 878, 886–87, 899 N.Y.S.2d 76, 84–85 (2010) (holding that a determinate sentence that did not include 

mandatory postrelease supervision is illegal because the statute require postrelease supervision times to be 
included in determinate sentences). 

52. See People v. Catu, 4. N.Y.3d 242, 244–45, 825 N.E.2d 1081, 1082, 792 N.Y.S.2d 887, 888 (2005) 
(reversing conviction on the basis that guilty plea was not “voluntary and intelligent” since defendant was not 

told he would be subject to postrelease supervision); People v. Gerber, 182 A.D.2d 252, 261, 589 N.Y.S.2d 171, 
176 (2d Dept. 1992) (“[A] defendant who pleads guilty is entitled to raise appellate contentions regarding … the 

voluntary and knowing nature of his plea . . . .”). See also JLM, Chapter 9, “Plea Bargaining,” Part D(1)–(2) for 
guilty pleas or plea agreements that do not meet constitutional requirements of “knowing, voluntary, and 

intelligent.”  

You can argue involuntariness on direct appeal if the involuntariness is apparent on the record and you 

moved to withdraw your plea before sentencing. See People v. Brown, 14 N.Y.3d 113, 897 N.Y.S.2d 674 (2010). If 

you did not move to withdraw, courts may refuse to consider the issue as “unpreserved.” See Part B(3) of this 
Chapter for more on the preservation requirement. There is an important exception to this requirement: if 

something in the plea allocution shows that you did not understand what you were pleading guilty to, and the 
court did not ask any questions to make sure, you can argue on appeal that the plea was not knowing and 

voluntary, even though you did not move to withdraw it. People v. McNair, 13 N.Y.3d 821, 822–23, 920 N.E.2d 
929, 930, 892 N.Y.S.2d 822, 823 (2009) (holding that trial court must ask further questions where defendant’s 

remarks “’cast significant doubt’” on guilt). If the involuntariness has to do with matters outside the record, 
such as ineffectiveness of trial counsel, file a 440.10 motion instead of an appeal. For information on Article 440 

appeals, see Chapter 20 of the JLM. 

53. See People v. Konieczny, 2 N.Y.3d 569, 573, 813 N.E.2d 626, 628, 780 N.Y.S.2d 546, 578 (2004) 
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(8) Your conviction was based entirely upon evidence the prosecutor knew was false,54 

(9) You were improperly denied a motion to suppress evidence,55 or 

(10)  The trial court based your sentence on an improper determination of your prior-felon 

status.56 

Even though you did not automatically give up your right to appeal the issues listed above by 

pleading guilty, you may have given up the right to appeal these issues by other ways. You could 

have specifically given up (waived) your right to appeal in your plea agreement or you may have 

given up your right to appeal by failing to preserve the issues at trial (that is, failing to object when 

the mistakes were first made). Waiver and preservation are discussed in Part B(2)(b) and Part B(3) 

of this Chapter, respectively. 

(b) Rights You Waive by Agreement 

In addition to pleading guilty, you may also have agreed to waive your right to appeal as part of 

a plea bargain or negotiated sentence.57 If your plea included an agreement to waive your right to 

appeal, you still have several options. First, you may claim your waiver was invalid. A waiver is 

considered invalid if you did not knowingly, intelligently, and voluntarily agree to waive your right 

to appeal.58 

Second, you can appeal certain types of claims that are considered so important to society that 

they can never be waived by plea agreement. This means that even if you waived your right to 

                                                                                                                                             
(recognizing that jurisdictional defects survive a guilty plea and are exceptions to the forfeiture rule); People v. 
Taylor, 65 N.Y.2d 1, 5, 478 N.E.2d 755, 757, 489 N.Y.S.2d 152, 154 (1985) (“A guilty plea does not forfeit the 

right to raise a jurisdictional defect . . . .”). 

54. See People v. Pelchat, 62 N.Y.2d 97, 108, 464 N.E.2d 447, 453, 476 N.Y.S.2d 79, 85 (1984) (finding 

that a defendant who pleaded guilty was allowed to challenge a conviction when the prosecutor knowingly based 

the charges on false evidence); People v. Whitehurst, 291 A.D.2d 83, 88, 737 N.Y.S.2d 152, 156 (3d Dept. 2002) 

(recognizing that a defendant does not waive right to bring “’ a challenge based upon a guilty plea to an 

accusatory instrument which is void because of the prosecutor's knowledge that the only evidence to support it 

is false’” (quoting People v. Pelchat, 62 N.Y.2d 97, 108, 464 N.E.2d 447, 453, 476 N.Y.S.2d 79, 85 (1984))). 
55. See N.Y. Crim. Proc. Law § 710.70(2) (McKinney 2011); N.Y. Crim. Proc. Law § 710.70 nn. 14, 69 

(McKinney 2011 & 2015 Supp.) 

 A motion to suppress is “a request that the court prohibit the introduction of illegally obtained evidence 

at a criminal trial.” Motion to Suppress, Black’s Law Dictionary (10th ed. 2014). 

56. See People v. Lacend, 140 A.D.2d 243, 244, 528 N.Y.S.2d 832, 833 (1st Dept. 1988) (modifying status 

of defendant, who had pleaded guilty, from predicate violent felon to predicate felon and remanding for re-
sentencing). 

57. A waiver generally covers any aspect of a case that does not fall within certain exceptions. For example, 

you may have waived and given up the right to appeal your conviction on the grounds that your lawyer failed to 
raise certain defenses. See People v. Parilla, 8 N.Y.3d 654, 659–60, 870 N.E.2d 142, 145–46, 838 N.Y.S.2d 824, 

827–28 (2007) (holding that a waiver of the right to appeal as part of a plea agreement prevented the defendant 
from raising the issue of a statute of limitations defense on appeal). For information on how other states address 

the issue of waivers by agreement, see Robert K. Calhoun, Waiver of the Right to Appeal, 23 Hastings Const. L. 
Q. 127, 135–46 (1995). 

58. People v. Seaberg, 74 N.Y.2d 1, 11, 541 N.E.2d 1022, 1026–27, 543 N.Y.S.2d 968, 972–73 (1989) (“A 

waiver, to be enforceable, must not only be voluntary but also knowing and intelligent.”). A waiver is not 
voluntary, knowing, and intelligent (and therefore is not valid) if the trial record does not demonstrate that the 

trial court made certain that the defendant understood the meaning of the waiver before agreeing to it. See 
People v. Billingslea, 6 N.Y.3d 248, 257, 844 N.E.2d 1145, 1149–50, 811 N.Y.S.2d 623, 627–28 (2006) (holding 

that trial court’s statement that “when you plead guilty you waive your right of appeal” was not sufficient for 
the waiver to be knowing since the court did not explain that the defendant was agreeing to waive rights beyond 

those that are automatically forfeited by any guilty plea). However, a waiver that is adequately explained in 
writing and signed by the defendant may be valid even if the trial court does not fully explain the terms of the 

waiver to the defendant. See People v. Ramos, 7 N.Y.3d 737, 738, 853 N.E.2d 222, 222, 819 N.Y.S.2d 853, 853 
(2006) (holding that the trial record established that the “defendant knowingly, intelligently and voluntarily 

waived his right to appeal” based on a written waiver agreement, even if the trial court’s explanation to the 
defendant was unclear). See also JLM, Chapter 9, “Plea Bargaining,” Part D(1)–(2) for guilty pleas or plea 

agreements that do not meet constitutional requirements of “knowing, voluntary, and intelligent.” 
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appeal in a plea agreement or as part of a negotiated sentence, you still have a right to appeal 

certain types of claims.59 These claims include: 

(1) a challenge to a death sentence,60  

(2) a claim that you were denied your constitutional right to a speedy trial,61  

(3) a challenge to the legality of court-imposed sentences,62  

(4) a challenge to the constitutionality of the statute outlawing the conduct to which you pleaded 

guilty,63  

(5) a claim regarding your competency to stand trial,64 or  

(6) a claim that ineffective assistance of counsel affected the voluntariness of your guilty plea.65  

Keep in mind, though, that there may be other claims that society has a strong interest in, 

including double jeopardy as you were informed of the potential maximum sentence.66 Finally, keep 

                                            
59. See People v. Callahan, 80 N.Y.2d 273, 280, 604 N.E.2d 108, 112, 590 N.Y.S.2d 46, 50 (1992) (noting 

that there are “several categories of appellate claims that may not be waived because of a larger societal interest 
in their correct resolution.”). See generally N.Y. Crim. Proc. Law § 450.10 at 160–64 (McKinney 2005) (Practice 

Commentaries); N.Y. Crim. Proc. Law § 450.10 at 80–83 (McKinney 2015 Supp.) (Supplemental Practice 
Commentaries). 

60. N.Y. Crim. Proc. Law § 470.30(2) (McKinney 2009) (“Whenever a sentence of death is imposed, the 

judgment and sentence shall be reviewed on the record by the court of appeals.”). 

61. See People v. Wright, 119 A.D.3d 972, 974, 989 N.Y.S.2d 180, 182 (2014) (concluding that the practice 

to waive the constitutional right to a speedy trial was “inherently coercive”); People v. Blakley, 34 N.Y.2d 311, 
313, 313 N.E.2d 763, 764, 357 N.Y.S.2d 459, 461 (1974) (holding where a plea is attempted based on a waiver of 

the constitutional right to a speedy trial, the plea must be vacated); People v. Callahan, 80 N.Y.2d 273, 280, 604 
N.E.2d 108, 112, 590 N.Y.S.2d 46, 50 (1992) (holding that a waiver of right to appeal does not prevent an appeal 

based on denial of defendant’s constitutional speedy trial right). 

62. See People v. Francabandera, 33 N.Y.2d 429, 434 n.2, 310 N.E.2d 292, 294 n.2, 354 N.Y.S.2d 609, 612 

n.2 (1974) (upholding defendant’s plea bargain as valid but noting that the legality of a sentence is always 

appealable); see also People v Callahan, 80 N.Y.2d 273, 280, 604 N.E.2d 108, 112, 590 N.Y.S.2d 46, 50 (1992) 
(listing the legality of a sentence as among the issues that remain appealable even where a defendant attempts 

waiver). The right to appeal the legality of a sentence includes the right to appeal an unreasonable delay in 
sentencing. People v. Campbell, 97 N.Y.2d 532, 533, 769 N.E.2d 1288, 1288, 743 N.Y.S.2d 396, 396 (2002) 

(holding that a general waiver of the right to appeal does not waive a claim of “unreasonable delay in 
sentencing” as the claim challenges the legality of the sentence). 

63. See People v. Lee, 58 N.Y.2d 491, 493–94, 448 N.E.2d 1328, 1329, 462 N.Y.S.2d 417, 418 (1983) 

(overturning defendant’s conviction on the ground that the statute to which defendant pleaded guilty of 
violating was unconstitutional); People v. Beaumont, 299 A.D.2d 657, 659, 749 N.Y.S.2d 612, 614 (3d Dept. 

2002) (noting that the defendant’s right to appeal the constitutionality of the statute under which he was 
convicted survived his valid waiver of his right to appeal but finding that the defendant did not preserve the 

issue by objecting at trial). 

64. See People v. Armlin, 37 N.Y.2d 167, 168, 332 N.E.2d 870, 871, 371 N.Y.S.2d 691, 693 (1975) (holding 

that defendant’s guilty plea could not prevent the defendant from raising on appeal the issue of competency to 
stand trial). See People v. Armstrong, 49 A.D.3d960, 960, 853 N.Y.S.2d 219, 220 (3d Dept. 2008) (holding that a 

guilty plea does not provide a ground to waive the requirement for a competency examination by two psychiatric 
examiners once ordered by court.) See People v. Green, 75 N.Y.2d 902, 554 N.Y.S.2d 821, 553 N.E.2d 1331 

(1990) (holding that a defendant may not waive the right to challenge his competency to stand trial because 
these rights are recognized as a matter of fairness to the excuse. 

65. See People v. Johnson, 288 A.D.2d 501, 502, 732 N.Y.S.2d 137, 138 (3d Dept. 2001) (stating that “to 

the extent that a claim of ineffective assistance of counsel impacts on the voluntariness of a defendant’s guilty 
plea, the claim survives a waiver of the right to appeal” but noting that the “claim must ordinarily be preserved 

by a motion to withdraw the plea or a motion to vacate the judgment of conviction”). 

66. For example, in People v. Allen, the Court of Appeals held that a defendant may expressly waive the 

right to appeal a constitutional double jeopardy ruling in a plea bargain. The defendant in that case pleaded 

guilty just before the start of a second trial after a mistrial had been declared during the first trial. When he 
later attempted to appeal his conviction, the Court of Appeals ruled that he had validly waived the right to a 

double jeopardy defense in his plea bargain. The court determined that society’s interest in the right to a double 
jeopardy defense was not as strong as, for example, its interest in the right to a speedy trial. Therefore, while 

you cannot waive the right to a speedy trial, you can waive the right to a double jeopardy defense if you agree to 
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in mind that while you cannot waive your right to challenge an illegal sentence, you can waive your 

right to challenge your sentence as too harsh or excessive.67 This is true even if your plea agreement 

did not contain the promise of a specific sentence and as long as you were informed of the potential 

maximum sentence.68 

3. Failure to Protest (the “Preservation Requirement”) 

Appellate courts generally are not willing to decide questions that the trial court had no chance 

to consider. Therefore, an error usually must be “preserved” by pointing it out to the trial court at a 

time when the trial court had the opportunity to fix it. This applies whether you pleaded guilty or 

not. To preserve a legal error for appellate review, you (or more likely your lawyer) generally must 

have objected to the mistake when it occurred or at a later time when the trial court still had the 

chance to correct the error.69 In other words, you usually are not allowed to raise an issue for the 

first time on appeal. Instead, you must have raised the issue at your trial so that the trial court could 

have addressed it before it became a problem. By doing so, you have “saved” this objection in the 

record, notifying the appellate court that you pointed out the error when it occurred. 

In general, you must have identified the specific legal basis for your objection at trial in order to 

preserve the error for appellate review.70 In other words, it is not enough to have objected without 

explaining at the time of the objection why you were objecting. However, an appellate court will also 

review an error on legal grounds that you did not specify at trial if the trial court expressly decided 

the particular issue in response to an objection by a party.71 You may also have preserved errors for 

review on appeal through a request, rather than an objection.72 This means that if you asked the 

                                                                                                                                             
do so in your plea bargain. People v. Allen, 86 N.Y.2d 599, 603, 658 N.E.2d 1012, 1015, 635 N.Y.S.2d 139, 142 

(1995); see also Preiser, Practice Commentaries, N.Y. Crim. Proc. Law § 220.10 (McKinney 2002). The Court of 
Appeals later held that the right to appeal a constitutional double jeopardy ruling may be waived as part of a 

general waiver of the right to appeal even if the waiver agreement does not specifically state that the right to 
appeal on the basis of double jeopardy is being waived. People v. Muniz, 91 N.Y.2d 570, 575, 696 N.E.2d 182, 

186, 673 N.Y.S.2d 358, 362 (1998) (finding that there is “no principled basis upon which to conclude that a 
defendant cannot impliedly waive a claim of double jeopardy” when the waiver agreement allows the defendant 

to appeal from all nonwaivable aspects of the case). 

67. See People v. Espino, 279 A.D.2d 798, 799, 718 N.Y.S.2d 729, 730 (3d Dept. 2001) (noting a defendant 

may waive the right to appeal a sentence as harsh and excessive but never the right to appeal the legality of a 
sentence). 

68. See People v. Hidalgo, 91 N.Y.2d 733, 737, 698 N.E.2d 46, 48, 675 N.Y.S.2d 327, 329 (1998) (finding 

that a defendant’s general waiver of the right to appeal prevented her from appealing her sentence as harsh and 
excessive). 

       69. If you make no protest, the intermediate appellate court cannot review the error as a “question of law.” 

N.Y. Crim. Proc. Law § 470.05(2) (McKinney 2014). But an appellate court nonetheless may decide to review the 
error "in the interest of justice.” N.Y. Crim. Proc. Law § 470.15(6)(a) (McKinney 2014). The “in the interest of 

justice” exception to the preservation requirement is discussed in Part (b) of this Subsection. 

70.  See People v. Hawkins, 11 N.Y.3d 484, 492, 900 N.E.2d 946, 950, 872 N.Y.S.2d 395, 399 (2008) (holding 

that a motion must be “specifically directed” at the error to preserve it); People v. Dien, 77 N.Y.2d 885, 886, 571 
N.E.2d 69, 70, 568 N.Y.S.2d 899, 900 (1991) (holding that “defendant made only a general objection, thus failing 

to preserve his argument” for appellate review); People v. Rivera, 73 N.Y.2d 941, 942, 537 N.E.2d 618, 618, 540 
N.Y.S.2d 233, 233 (1989) (holding that defendant’s general objection did not preserve his argument for appellate 

review). But see People v. Vidal, 26 N.Y.2d 249, 254, 257 N.E.2d 886, 889, 309 N.Y.S.2d 336, 340 (1970) (“If the 
proffered evidence is inherently incompetent, that is, there appears, without more, no purpose whatever for 

which it could have been admissible, then a general objection, though overruled, will be deemed to be 
sufficient.”). 

71.  N.Y. Crim. Proc. Law § 470.05(2) (McKinney 2014) (a question is preserved “if in response [sic] to a 

protest by a party, the [trial] court expressly decided the question raised on appeal”). See People v. Johnson, 144 
A.D.2d 490, 491, 534 N.Y.S.2d 207, 209 (2d Dept. 1988) (holding that an issue was preserved even without 

objection because the trial court expressly decided the question); see generally Preiser, Practice Commentaries, 
N.Y. Crim. Proc. Law § 470.05 (McKinney 2014) (summarizing New York Criminal Procedure Law Section 

470.05, which explains when an appeal will be allowed). 

72.  N.Y. Crim. Proc. Law § 470.05(2) (McKinney 2014). See also People v. Leisner, 73 N.Y.2d 140, 147, 535 
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judge for a particular ruling or instruction73 but he or she refused, you may challenge the trial court’s 

refusal even if you did not formally object. However, if you want to challenge an error in the ruling or 

instruction that the trial court chose to give instead of your instruction, you must have objected.74 In 

any event, the issue must have been brought to the trial court’s attention.75 

(a) Errors Not Subject to the Preservation Requirement 

If you did not object to an error at your trial and the court did not consider the specific issue, an 

appellate court will usually refuse to consider the error on appeal. But, you may still be able to 

appeal if the error deals with a fundamental aspect of the fairness of your trial. Errors like this fall 

into two categories: errors reviewed “in the interest of justice” and errors that disrupt the “mode of 

proceedings.” 

 Any unpreserved error may be reviewed in the interest of justice by New York’s Appellate 

Division courts (the intermediate appellate courts).76 Thus, if something happened that was so unfair 

that it may have affected your conviction, but it was not objected to or otherwise preserved, you can 

still argue that the Appellate Division should consider it in the interest of justice. That is, even if the 

error you wish to appeal is generally subject to the preservation requirement, you may ask an 

Appellate Division court to consider your appeal.77 Note that if you did not preserve an issue, an 

appellate court is not required to review it.78 The Court of Appeals (the highest court), by contrast, is 

                                                                                                                                             
N.E.2d 647, 650, 538 N.Y.S.2d 517, 520 (1989) (holding that a trial court’s failure to give the jury the requested 

jury instruction was an error preserved for appellate review since there was no “clear intent” by the defense to 
abandon the request). 

73.  “Instruction” refers to what the judge tells the jury it should or should not consider as well as what 

questions the jury must answer when it is deciding the verdict in your case. 

74.  See People v. Narayan, 54 N.Y.2d 106, 112–13, 429 N.E.2d 123, 125, 444 N.Y.S.2d 604, 606 (1981) 

(holding that where defense requested to speak to his client on the second day of an order disallowing such 
conversation, but had not so requested on the first day, the request preserved for appeal only the refusal on the 

second day, not the order itself or its application to the first day). If the trial court grants the instruction that 
you (or your lawyer) requested but makes a mistake or otherwise gives an instruction different than the 

instruction that you requested, this error is not preserved for appeal unless you objected to it. See People v. 
Whalen, 59 N.Y.2d 273, 280, 451 N.E.2d 212, 215, 464 N.Y.S.2d 454, 457 (1983) (“Inasmuch as defendant’s 

request was initially granted and his comments after the charge did not alert the [t]rial [j]udge to the error so as 
to afford an opportunity to correct himself, defendant must be deemed to have waived any objection to the alibi 

instruction.”). 

75.  See Muldoon, Handling a Criminal Case in New York § 18:188 (2015). This requirement applies to 

appeals brought by the prosecution too. See People v. Santiago, 80 N.Y.2d 916, 917, 602 N.E.2d 1118, 1118. 

76.  N.Y. Crim. Proc. Law § 470.15(3)(c), (6)(a) (McKinney 2014). See, e.g., People v. Jones, 81 A.D.2d 22, 

42, 440 N.Y.S.2d 248, 261 (saying "the failure to adequately preserve an issue in this manner would not, 
however, preclude our court from reviewing the matter in a proper case '[a]s a matter of discretion in the 

interest of justice')(internal citation omitted), People v. DeRennzio, 25 A.D.2d 652, 652, 268 N.Y.S.2d 542,543 
(saying "We recognize our right to reverse in the interests of justice"). But see People v. Morris, 111 A.D.2d 414, 

414, 489 N.Y.S.2d 610, 611 (saying “our interests of justice powers...do not authorize review of issues waived by 
a plea of guilty”).  

77.  N.Y. Crim. Proc. Law § 470.15(3)(c), (6)(a) (McKinney 2014). 
78.  Compare People v. Benton, 196 A.D.2d 755, 756, 601 N.Y.S.2d 918, 919 (1st Dept. 1993) (exercising its 

judgment to review an incorrect decision which classified the defendant as a second violent felony offender), 

with People v. Walton, 309 A.D.2d 956, 957, 766 N.Y.S.2d 93, 94 (2d Dept. 2003) (declining to review defendant’s 

unpreserved claim that he had been wrongly deemed a second violent felony offender). See also People v. Gray, 

86 N.Y.2d 10, 19, 652 N.E.2d 919, 921, 629 N.Y.S.2d 173, 175 (1995) (holding that a claim of legal insufficiency 

of the evidence must be preserved for review as a “question of law,” but noting that an intermediate appellate 

court may decide to review such a claim “in the interest of justice” even if it was not preserved). See generally 

Preiser, Practice Commentaries, N.Y. Crim. Proc. Law § 470.05 (McKinney 2009). 

If a court declines to hear your non-preserved claims, one strategy is to include them in an ineffective 

assistance claim. For guidance on how to make this type of claim, see JLM Chapter 12, Part B. 
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limited by the New York State Constitution to only review “questions of law,”79 which generally 

means that an issue must have been preserved by objection. 80  But errors that disrupt the 

organization of the court or the mode of proceedings are treated as questions of law even without 

preservation by objection.81 So, if the error you wish to appeal falls into the limited class of errors 

that affect the organization of the court or the mode of proceedings, you can appeal even if you did 

not preserve the error or agreed at trial to accept the error. 82  These errors are considered so 

fundamental that they are not subject to the preservation requirement at all. 

In either situation, successful appeals are generally based on a violation of trial procedure rules 

or a violation of your “fundamental constitutional rights.”83 Errors that can be raised for the first 

time on appeal include the following scenarios: 

(1) You were tried twice for the same offense in violation of your rights against double jeopardy 

guaranteed by the New York State or U.S. Constitutions84 (this protection does not apply to 

rights against double jeopardy provided by statute rather than a constitution85); 

                                            
79. N.Y. Const. art. VI, § 3(a) (“The jurisdiction of the court of appeals shall be limited to the review of 

questions of law [subject to certain exceptions].”). 
80. N.Y. Crim. Proc. Law § 470.05(2) (McKinney 2015) (“For purposes of appeal, a question of law with 

respect to a ruling or instruction of a criminal court during a trial or proceeding is presented when a protest 

thereto was registered.”). 
81. See People v. Kelly, 5 N.Y.3d 116, 119–120, 832 N.E.2d 1179, 1181, 799 N.Y.S.2d 763, 765 (2005) 

(discussing the state constitutional limitation on the Court of Appeals and the “mode of proceedings” exception, 

as well as contrasting this exception with the Appellate Division’s authority to review “in the interests of 

justice”). 

82. See People v. Mehmedi, 69 N.Y.2d 759, 760, 505 N.E.2d 610, 611, 513 N.Y.S.2d 100, 101 (1987) 
(holding that violation of defendant’s right to be present at all material stages of the trial was automatically 

preserved for appeal even though defendant did not make an objection at trial and “even though counsel may 
have consented to the procedure”); People v. Patterson, 39 N.Y.2d 288, 295, 347 N.E.2d 898, 903, 383 N.Y.S.2d 

573, 577 (1976), aff’d, 432 U.S. 197, 97 S. Ct. 2319, 53 L. Ed. 2d 281 (1977) (“A defendant in a criminal case 
cannot waive, or even consent to, error that would affect the organization of the court or the mode of proceedings 

proscribed by law.”). 

83. The general rule is that even violations of constitutional rights must be preserved. See People v. 

Kelly, 5 N.Y.3d 116, 119–20, 832 N.E.2d 1179, 1181, 799 N.Y.S.2d 763, 765 (2005) (“[I]n a very narrow category 

of cases, we have recognized so-called ‘mode of proceedings’ errors that go to the essential validity of the process 
and are so fundamental that the entire trial is irreparably tainted.”); People v. Gray, 86 N.Y.2d 10, 19–22, 652 

N.E.2d 919, 921–23, 629 N.Y.S.2d 173, 175–77 (1995) (holding that an objection is necessary for a constitutional 
error to be reviewed as a matter of law unless the error is among the very narrow class of “mode of proceedings” 

errors); People v. Voliton, 83 N.Y.2d 192, 195, 630 N.E.2d 641, 643, 608 N.Y.S.2d 945, 947 (1994) (declining to 
review on appeal a defendant’s constitutional challenge to a seizure by the police because the issue was not 

preserved and did not “impair the essential validity of the criminal proceedings”); Ulster County Ct. v. Allen, 
442 U.S. 140, 151 n.10, 99 S. Ct. 2213, 2221, n.10, 60 L. Ed. 2d 777, 788 n.10 (1979) (quoting People v. McLucas, 

15 N.Y.2d 167, 172, 256 N.Y.S.2d 799, 204 N.E.2d 846, 848 (1965)) (“[T]he New York Court of Appeals has 
developed an exception to the State’s contemporaneous-objection policy that allows review of unobjected-to 

errors that affect ‘a fundamental constitutional right.’”). 

84. U.S. Const. amend. V; N.Y. Const. art. I, § 6; see People v. Prescott, 66 N.Y.2d 216, 218, 486 N.E.2d 

813, 814, 495 N.Y.S.2d 955, 956 (1985) (holding that a claim of double jeopardy can be raised for the first time 

on appeal because it is a “fundamental principle of our legal system that a defendant may not be twice placed in 
jeopardy for the same offense”); People v. Michael, 48 N.Y.2d 1, 7, 394 N.E.2d 1134, 1137, 420 N.Y.S.2d 371, 374 

(1979) (per curiam) (holding that a defendant’s constitutional double jeopardy claim presents a question of law 
reviewable on appeal despite the defendant’s failure to raise the claim in the trial court). However, a claim of 

double jeopardy cannot be raised on appeal if the circumstances surrounding the defendant’s failure to object 
amounted to a waiver of the right to appeal on double jeopardy grounds, or if the defendant has waived the right 

to appeal by a waiver agreement. See People v. Muniz, 91 N.Y.2d 570, 574, 696 N.E.2d 182, 185, 673 N.Y.S.2d 
358, 361 (1998) (a claim of constitutional double jeopardy may validly be waived); People v. Michallow, 201 

A.D.2d 915, 916, 607 N.Y.S.2d 781, 783 (1994) (noting that constitutional double jeopardy protections are “so 
fundamental that they are preserved despite the failure to raise them” by objecting, but holding that 

defendant’s active participation in discussions relating the court’s declaration of a mistrial was implied consent 
to the mistrial and thus a waiver of her right against double jeopardy). For a discussion on waiver of the right to 

appeal, including waiver of the right to appeal a claim of double jeopardy, see Part (B)(2) of this Chapter. 
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(2) You were deprived of your right to a lawyer;86 

(3) You were deprived of your right to be present at an important stage of the trial87 or other 

important court proceedings;88 

(4) Your lawyer was not told of the contents of a note the judge received from the jury before the 

judge answered the jury’s questions;89 

(5) You were deprived of your right to have your trial supervised by a judge;90 or 

(6) Your sentence, or the way in which it was determined, was illegal.91 

                                                                                                                                             
85. See People v. Biggs, 1 N.Y.3d 225, 231, 803 N.E.2d 370, 771 N.Y.S.2d 49, 53 (2003) (stating that 

unlike state and federal constitutional double jeopardy claims, which are reviewable even if not preserved at the 

trial court level, an unpreserved statutory double jeopardy claim is not reviewable). 

86. For you to raise this claim for the first time on appeal, you have to show that your trial court record on 

its own makes it clear that you were deprived of your right to a lawyer. See People v McLean, 15 N.Y.3d 117, 

121, 905 N.Y.S.2d 536, 538 (2010) (holding that a defendant may make a deprivation-of-counsel claim for the 
first time on appeal only where the trial court record makes it completely clear that the defendant was deprived 

of a lawyer); People v. Arthur, 22 N.Y.2d 325, 329, 239 N.E.2d 537, 539, 292 N.Y.S.2d 663, 666 (1968) (finding a 
valid deprivation-of-counsel claim when police questioned the defendant, without counsel present, the morning 

after a lawyer had visited him in prison). 

87. See People v. Mehmedi, 69 N.Y.2d 759, 760, 505 N.E.2d 610, 611, 513 N.Y.S.2d 100, 101 (1987) 

(affirming reversal of defendant’s conviction on the basis that instructions were given to the jury in defendant’s 

absence, even though defendant’s trial counsel did not object to defendant’s being absent); see also People v. 
Kelly, 11 A.D.3d 133, 142–43, 781 N.Y.S.2d 75, 84 (1st Dept. 2004), aff’d, 5 N.Y.3d 116, 832 N.E.2d 1179, 799 

N.Y.S.2d 763 (2005) (acknowledging that a violation of the right of a defendant to be present at the material 
stages of the trial is preserved for appellate review even without an objection, but finding that defendant’s right 

to be present had not been violated). 

88. See People v. McAdams, 22 A.D.3d 885, 885–86, 802 N.Y.S.2d 531, 532 (3d Dept. 2005) (finding that 

denial of right to be present at sidebar conferences with potential jurors, including one conference about possible 
juror bias, constitutes a denial of defendant’s right to be present at a material stage of the proceeding and is a 

reversible error on appeal even though defendant did not object at trial). You may, however, waive your right to 
be present if you knowingly, voluntarily, and intelligently make the waiver; People v. Antommarchi, 80 N.Y.2d 

247, 250, 604 N.E.2d 95, 97, 590 N.Y.S.2d 33, 35 (1992) (holding that defendant has a right to be present at 
sidebar questioning of jurors when questioning explores prospective jurors’ backgrounds and relates to their 

ability to weigh the evidence objectively, but not when questioning relates to physical impairment, family 
obligations, or work commitment); People v. Dokes, 79 N.Y.2d 656, 659, 595 N.E.2d 836, 838, 584 N.Y.S.2d 761, 

763 (1992) (finding that a defendant’s statutory right to be present at trial includes the right to be present 
during the selection of the jury, the introduction of evidence, the closing argument of counsel, and the court’s 

charge to the jury); See People v. Keen, 94 N.Y.2d 533, 728 N.E.2d 979, 707 N.Y.S.2d 380 (2000) (holding that 
defendant’s waiver of his right to be present for certain court proceedings was effective).; People v. Williams, 92 

N.Y.2d 993, 996, 706 N.E.2d 1187, 1189, 684 N.Y.S.2d 163, 165 (1998) (“The right to be present during sidebar 
questioning of prospective jurors on matters of bias or prejudice may be waived by a voluntary, knowing, and 

intelligent choice.”). 

89. See People v. Tabb, 13 N.Y.3d 852, 853, 920 N.E.2d 90, 90, 891 N.Y.S.2d 686, 686 (2009) (reversing 

conviction because the absence of any record that the judge showed a jury note to the defense was a mode of 

proceedings error);  People v. O’Rama, 78 N.Y.2d 270, 276–80, 579 N.E.2d 189, 192–94, 574 N.Y.S.2d 159, 162–
64 (1st Dept.1991) (holding that court’s failure to read a jury note to defense counsel before giving the jury a 

charge was reviewable by Court of Appeals “notwithstanding that defense counsel did not object to the court’s 
procedure until after the supplementary charge had been given”); People v. Kisoon, 23 A.D.3d 18, 22–23, 801 

N.Y.S.2d 69, 72 (2d Dept. 2005) (holding court’s failure to give defendant’s attorney a complete reading of jury’s 
question was preserved for appellate review even without an objection at trial); But see People v. Williams, 38 

A.D.3d 429, 430, 833 N.Y.S.2d 29, 30 (1st Dept. 2007) (holding that where judge talked to jury foreperson to tell 
her he would address her question when defendant, counsel, and jury were all present, this conversation was 

not significant and would not have required input from defense attorney, and thus that the error was not 
preserved since it was not objected to by the defense). 

90. See People v. Ahmed, 66 N.Y.2d 307, 311–12, 487 N.E.2d 894, 896–97, 496 N.Y.S.2d 984, 986–87 

(1985) (reversing defendant’s conviction where trial judge had, with defendant’s consent, been absent for part of 
the jury deliberations, leaving a law clerk to answer two questions from jurors). Compare People v. Hernandez, 

94 N.Y.2d 552, 555, 729 N.E.2d 691, 693, 708 N.Y.S.2d 34, 36 (2000) (holding that the fact that the judge was 
not in the courtroom during a mechanical readback of trial testimony does not constitute a violation of the 

defendant’s right to judge supervision of trial). 
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(b) Errors Subject to the Preservation Requirement 

 Other errors that do not fall into the categories that were presented in Section (a) above will not 

be reviewed by the appellate court unless it was preserved in the trial court.92 Errors that will only 

be reviewed when preserved at the trial court include: 

(1) You want to withdraw a guilty plea or want the judgment of conviction vacated;93 

(2) A challenge to the constitutionality of a statute;94 

(3) Deprivation of your right to confront a witness;95 

(4) Admissibility of evidence;96 

(5) Comments or conduct of counsel, or of the court;97 

(6) Severance or joint trials. A joint trial occurs when only one trial is held but the case involves 

more than one defendant. A severance allows a defendant to be tried separately from the 

other defendants in the case on one or more counts.;98 

                                                                                                                                             
91. See People v. Samms, 95 N.Y.2d 52, 55–56, 731 N.E.2d 1118, 1120–21, 710 N.Y.S.2d 310, 312–13 

(2000) (discussing which illegal sentence claims can be raised for the first time on appeal); People v. Callahan, 
80 N.Y.2d 273, 280–81, 604 N.E.2d 108, 112, 590 N.Y.S.2d 46 (1992) (noting that among the “appellate claims 

that may not be waived” are “challenges to the legality of court-imposed sentences”); note, however, that this 
applies to sentences that are illegal (that is, not allowed by law) and not merely harsh or excessive (but within 

the legal sentence that the trial court was allowed to impose). See Part D(2) of this Chapter for a discussion of 
the difference between illegal and excessive sentences. Also, note that a claim that the verdict is against the 

“weight of the evidence” is a question of law that does not need to be preserved in order to be raised on appeal. 
See People v. Bleakley, 69 N.Y.2d 490, 493, 508 N.E.2d 672, 674, 515 N.Y.S.2d 761, 762 (1987) (describing 

“weight of the evidence” analysis); People v. Roman, 217 A.D.2d 431, 431, 629 N.Y.S.2d 744, 745 (1st Dept. 
1995) (finding that an appellate claim that the verdict was against the weight of the evidence need not have 

been raised before the trial court because a trial court has no authority to make a decision on this type of claim). 
92. N.Y. Crim. Proc. Law § 470.05(2) (McKinney 2015).  

93. See People v. Douglas, 38 A.D.3d 1063, 831 N.Y.S.2d 585 (3d Dept. 2007) (holding that defendant 

could not challenge the validity or voluntariness of his guilty plea because the issues were unpreserved for 

review since he did not move to withdraw the plea or vacate the judgment); People v. Tuper, 256 A.D.2d 636, 

681 N.Y.S.2d 808 (3d Dept. 1998) (holding that defendant could not contend his guilty plea should not have been 

accepted because he had neither moved to withdraw the plea before sentencing nor moved to vacate the 

judgment after conviction). 

94. See People v. Davidson, 98 N.Y.2d 738, 780 N.E.2d 972, 751 N.Y.S.2d 161, (2002) (holding that 

defendant’s constitutional challenge to loitering statute was not properly preserved because it was raised for the 

first time on motion to set aside verdict); People v. Navas, 114 A.D.2d 425, 494 N.Y.S.2d 141 (2d Dept. 1985) 

(holding that the defendant’s constitutional challenge to the second violent felony offender statute was not 

preserved for appellate review because it was not raised prior to sentencing). 

95. See People v. Hickman, 60 A.D.3d 865, 875 N.Y.S.2d 530 (2d Dept. 2009) (finding that defendant could 

not raise the issue of Sixth Amendment right of confrontation on appeal when he failed to move to strike 

witness’ testimony at trial); People v. Mack, 14 A.D.3d 517, 787 N.Y.S.2d 397 (2d Dept. 2005) (holding that issue 

of right to confrontation could not be raised on appeal because defendant did not specify confrontation rights as 

the grounds for objecting to witness testimony and motion for a mistrial). 

96. See People v. Meeks, 56 A.D.3d 800, 868 N.Y.S.2d 287 (2d Dept. 2008) (“The defendant’s contention 

that the Supreme Court erred in admitting into evidence three photographs of the victim’s injuries is partially 

unpreserved for appellate review, as the defendant did not object to the admission of the first and third 

photographs.”); People v. Metellus, 54 A.D.3d 601, 864 N.Y.S.2d 408 (1st Dept. 2008) (holding that defendant 

could not raise claim of constitutional right to introduction of extrinsic evidence because such a right was never 

raised at trial). 

97. See People v. West, 86 A.D.3d 583, 584, 926 N.Y.S.2d 659, 661 (2d Dept. 2011) (holding that defendant 

could not make argument on appeal that prosecutor’s remarks during summation were improper and deprived 

him of a fair trial because defendant did not object during trial or made unspecified, general objections); People 

v. Bey, 71 A.D.3d 1156, 898 N.Y.S.2d 189 (2d Dept. 2010) (same); People v. Davenport, 38 A.D.3d 1064, 1066, 

831 N.Y.S.2d 587, 589 (3d Dept. 2007) (ruling that objection to trial judge’s caustic remarks as showing bias was 

not preserved because objection was not made at trial); People v. Maxam, 301 A.D.2d 791, 793, 753 N.Y.S.2d 

599, 601 (3d Dept. 2003) (finding that defendant’s argument that court was biased and should have recused 

itself was unpreserved for review because never raised at trial). 
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(7) Jurisdiction and venue. Jurisdiction is the state and court that the case is in, while venue is 

the county.;99 

(8) Jury selection;100 or 

(9) Excessive or harsh sentences.101 

 Keep in mind that because most errors are not preserved for appeal, this is an incomplete and 

partial list. You should assume that an error will be subject to the preservation requirement, and 

needs to be raised at trial in order to be argued on appeal. 

4. Which Courts Will Consider Your Appeal 

If you decide to appeal, you must submit your appeal to the correct court in order for it to be 

considered. There are two types of courts to which appeals can be made: (1) an intermediate 

appellate court102 or (2) the Court of Appeals of the State of New York, which is the highest state 

court.103 In most cases, you will need to file an appeal with an intermediate appellate court before 

the Court of Appeals will consider hearing your case. If you have been sentenced to death, however, 

you have the right to appeal directly to the Court of Appeals without having to go through an 

intermediate appellate court.104 

Note that there are many intermediate appellate courts, so unless you are appealing directly to 

the Court of Appeals, you need to figure out which is the right one for your case. This will depend on 

where you were convicted.105 For example, if you were convicted of a felony in a New York Supreme 

Court, you must appeal to the appellate division of the department in which you were convicted.106 

Appendix A at the end of this Chapter can help you figure out where to file your appeal.  

                                                                                                                                             
98. See People v. Ahmr, 22 A.D.3d 593, 593, 804 N.Y.S.2d 331, 333 (2d Dept. 2005) (“The defendant failed 

to preserve for appellate review his contention that the Supreme Court erroneously denied the severance motion 

of a codefendant, since he did not join in the codefendant's motion nor did he made any such motion on his own 

behalf.”); People v. Walker, 71 N.Y.2d 1018, 1020, 530 N.Y.S.2d 103, 103 (1988) (holding that defendant’s 

request for severance was not preserved for appeal when made before first trial that resulted in a mistrial, but 

not the second, subsequent trial);  

99. See People v. Rote, 28 A.D.3d 868, 869, 812 N.Y.S.2d 191, 192 (3d Dept. 2006) (finding that defendant 

had not preserved for review the argument that his failure to enter a plea deprived the court of personal 

jurisdiction); People v. Cornell, 17 A.D.3d 1010, 1011, 794 N.Y.S.2d 226, 227 (4th Dept. 2005) (holding that, by 

not moving to dismiss or get a jury charge for improper venue on the count of rape that occurred in a different 

county, defendant did not preserve the issue for review). 

100. See People v. Hicks, 6 N.Y.3d 737, 739, 843 N.E.2d 1136, 1138, 810 N.Y.S.2d 396, 398 (2005) (holding 

that defendant could not challenge juror’s qualification to serve nor the adequacy of the court’s questioning 

because no objection was made at trial); People v. Jones, 11 A.D.3d 902, 903, 782 N.Y.S. 2d 322, 323 (4th Dept. 

2004) (finding that defendant’s argument of prosecutorial misconduct from comments during voir dire was 

unpreserved for appellate review). 

101. See People v. Stokes, 28 A.D.3d 592, 592, 813 N.Y.S.2d 503, 503 (2d Dept. 2006) (“The defendant’s 

contention that the sentencing court should have adjudicated him a youthful offender is unpreserved for 

appellate review, since he failed to object or to move to withdraw his plea on this ground.”); People v. Jones, 136 

A.D.2d 740, 740-41, 524 N.Y.S.2d 79, 81 (2d Dept. 1988) (holding that defendant failed to preserve the argument 

that he was entitled to receive the benefit of the lesser sentence of sexual misconduct instead of rape in the first 

degree by not raising it at trial). 

102. See generally N.Y. Crim. Proc. Law § 450.60 (McKinney 2015). An intermediate appellate court is 

any court that hears appeals other than the Court of Appeals. There are two kinds of intermediate appellate 
courts: the appellate division and the appellate term. The appellate terms are created by the appellate divisions 

to also hear appeals and ease the workloads of the appellate division. Appellate terms are located in the First 
and Second Departments only. For a diagram of New York’s courts, see the inside back cover of the JLM. 

103. See generally N.Y. Const. art. VI. New York is somewhat unusual in that its highest court is not 

called the “Supreme Court.” (In fact, a “supreme court” is a type of trial court in New York.) For a diagram of 
New York’s courts, see the inside back cover of the JLM. 

104. N.Y. Crim. Proc. Law § 450.70(1) (McKinney 2015). 

105. N.Y. Crim. Proc. Law § 450.60 (McKinney 2015). 

106. N.Y. Crim. Proc. Law § 450.60(1) (McKinney 2015). 
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You will also need to figure out if you need permission to file your appeal. In general, you do not 

need permission if you are appealing: (1) the trial court’s judgment against you, 107  (2) your 

sentence,108 or (3) an order granting the District Attorney’s motion under Section 440.40 of the 

Criminal Procedure Law to set aside your sentence to impose a longer sentence.109 This is because 

New York law grants everyone the right to appeal these decisions to an intermediate appellate court. 

For other challenges, however, you may need to get permission before you file an appeal. For 

example, if you have already made a motion to vacate your judgment under Section 440.10 of the 

New York Criminal Procedure Law or a motion to set aside your sentence under Section 440.20, and 

the court has denied your motion, you will need to ask the court for permission to appeal the court’s 

denial.110 Note that if you need to ask for permission to appeal, this means that a court may decline 

to consider your appeal, whereas a court must consider your appeal if you have the right to appeal on 

that issue. 

If an intermediate appellate court reviews your case and makes a decision, and you are 

unsatisfied with the decision, you may ask for permission to appeal the decision to the Court of 

Appeals. You do not, though, have a right to appeal an appellate court’s decision to the Court of 

Appeals. Note that the Court of Appeals will only consider one application for permission to appeal 

per case, including applications addressed to a justice of the appellate division.111 If the Court of 

Appeals decides to hear your case, it will issue a certificate of leave to appeal.112 Part F explains this 

process in more detail. 

                                            
107. N.Y. Crim. Proc. Law § 450.10(1) (McKinney 2015). Though a trial court may make many orders and 

rulings during your trial, youDept’t generally cannot appeal these rulings until there is a final judgment. See, 
e.g., People v. Boyd, 91 A.D.2d 1045, 1046, 458 N.Y.S.2d 643, 644 (2d Dept. 1983) (holding that any objection to 
an intermediate order denying a motion to suppress evidence is reviewable only on an appeal from judgment); 

People v. Pollock, 67 A.D.2d 608, 608, 412 N.Y.S.2d 12, 12 (1st Dept. 1979), aff’d, 50 N.Y.2d 547, 550, 407 N.E.2d 
472, 473, 429 N.Y.S.2d 628, 629 (1980) (stating no separate appeal is available for an order denying a motion to 

set aside a verdict). 

108. N.Y. Crim. Proc. Law § 450.10(2) (McKinney 2015). Note that the statute says it excludes appeals of 

allegedly excessive sentences if you agreed to the sentence as part of a plea bargain. But the Court of Appeals 

decided that this part of the statute is unconstitutional because the legislature does not have the power to 
prevent the appellate division from hearing these appeals. See People v. Pollenz, 67 N.Y.2d 264, 270, 493 N.E.2d 

541, 543, 502 N.Y.S.2d 417, 419 (1986) (holding that the legislature could not prohibit the appellate division 
from hearing appeals based on excessive sentences). Section 450.10(2) of the New York Criminal Procedure Law 

may still be applicable in cases where the intermediate appellate court is an appellate term. See Preiser, 
Practice Commentaries, N.Y. Crim. Proc. Law § 450.10 (McKinney 2015). Note also that, though the statute 

itself may not prevent an appeal of an allegedly excessive sentence, you may have voluntarily waived your right 
to appeal your sentence or conviction as part of a plea or negotiated sentence. For more information, see Part 

B(2) of this Chapter. 

109. N.Y. Crim. Proc. Law § 450.10(4) (McKinney 2015). 

110. See N.Y. Crim. Proc. Law § 450.15 (McKinney 2015). If you obtain permission, you can appeal a 

sentence that you could not otherwise appeal under Section 450.10(1) and (2) of the New York Criminal 
Procedure Law. You can also appeal the denial of your Section 440 motion to vacate a judgment or set aside a 

sentence. See Form B-2 in Appendix B at the end of this Chapter for a sample application for permission to 
appeal. You may make only one such application, so do so carefully. The procedure for requesting leave to 

appeal under Section 460.15 varies depending on which intermediate court you are applying to. N.Y. Crim. Proc. 
Law § 460.15(2) (McKinney 2015). See generally N.Y. Comp. Codes R. & Regs. tit. 22, §§ 600.8(d), 670.12(b), 

800.3, 1000.13 (describing these procedures); Preiser, Practice Commentaries, N.Y. Crim. Proc. Law § 460.15 
(McKinney 2015). 

111. See People v. Liner, 70 N.Y.2d 945, 945, 519 N.E.2d 619, 619, 524 N.Y.S.2d 673, 673 (1988) 

(dismissing appeal made by defendant’s lawyer on ground that court could not hear appeal after defendant had 
already made pro se application for appeal to the appellate division); People v. Nelson, 55 N.Y.2d 743, 743, 431 

N.E.2d 640, 640-41, 447 N.Y.S.2d 155, 156 (1981) (dismissing appellate division’s grant of permission to appeal 
while prior application was pending in Court of Appeals). 

112. See N.Y. Crim. Proc. Law § 460.20 (McKinney 2015); see also N.Y. Crim. Proc. Law § 450.90 

(McKinney 2015) (providing for taking an appeal after a certificate granting leave to appeal has been issued). If 
you are appealing an appellate division’s order, a judge from the same department of the appellate division may 

grant you a certificate of leave to appeal before the Court of Appeals. N.Y. Crim. Proc. Law § 460.20(2)(a) 
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Finally, keep in mind that filing an appeal is not the only way to challenge your conviction or 

your sentence. You may be able to file a motion to vacate the judgment against you113 or to set aside 

your sentence.114 Such a motion, called an Article 440 motion, can be filed before, after, or at the 

same time as an appeal. A motion differs from an appeal in that an appeal must be based only on 

matters already on the record (things that were said in trial court or in papers previously given to 

the trial court). A motion, on the other hand, involves matters not on the record, such as advice your 

attorney gave you or evidence that was never brought up in court. Thus, when the record from your 

trial does not contain the necessary facts for a court to decide the issue that you want to raise, you 

should file an Article 440 motion.115 For a more detailed description of when you can file an Article 

440 motion and which claims you may raise in an Article 440 motion, see Chapter 20 of the JLM, 

“Using Article 440 of the New York Criminal Procedural Law to Attack Your Unfair Conviction of 

Illegal Sentence.” 

C. What You Can Ask the Courts to Do Before Your Appeal is Heard 

Before an appellate court hears your appeal, you can ask the court system to help you with 

several things, including finding a lawyer and getting a transcript of your trial. You can also ask the 

appellate court to stay your judgment and release you on bail. This part discusses each of these 

things in more detail.  

1. Getting a Lawyer 

You have a constitutional right to a lawyer on direct appeal.116 This means if you cannot afford a 

lawyer, the appellate court will upon request appoint a lawyer to represent you at no cost.117 Your 

right to a lawyer applies when you or the government appeals a trial court’s final judgment. It also 

applies when you or the government appeals other decisions the trial court made during the 

proceedings. This includes decisions about what evidence is allowed, decisions to set aside the jury’s 

verdict, and denials of motions.118 When you were sentenced, your lawyer was supposed to advise you 

of the following: that you can appeal, how to appeal, and how to get a new lawyer for your appeal. 

Your lawyer should also have asked you if you wanted to appeal. If you said yes, he or she also 

should have filed the initial paperwork for you.119 To get a lawyer for your appeal, you will need to 

                                                                                                                                             
(McKinney 2015). 

113. See N.Y. Crim. Proc. Law § 440.10 (McKinney 2010). 

114. See N.Y. Crim. Proc. Law § 440.20 (McKinney 2010). 

115. See People v. Harris, 109 A.D.2d 351, 353, 491 N.Y.S.2d 678, 682 (2d Dept. 1985) (explaining that an 
Article 440 motion is designed to “inform a court of facts not reflected in the record and not known at the time of 

judgment that would, as a matter of law, undermine the judgment.”). 

116. Anders v. California, 386 U.S. 738, 741–42, 87 S. Ct. 1396, 1398–99; 18 L. Ed. 2d 493, 496–97 (1967) 

(holding that an indigent person has the right to appellate representation); Douglas v. California, 372 U.S. 353, 

357–58, 83 S. Ct. 814, 816–17; 9 L. Ed. 2d 811, 813–14 (1963) (holding that the 14th Amendment requires states 
to provide indigent persons representation on their appeals as of right); People v. Garcia, 93 N.Y.2d 42, 46, 710 

N.E.2d 247, 249, 687 N.Y.S.2d 601, 603 (1999) (“[O]n a People’s appeal, a defendant has the right to appellate 
counsel of defendant’s choice and the right to seek appointment of counsel upon proof of indigency.”). 

117. Usually the court will appoint a new lawyer on appeal. See, e.g., People v. Rhodes, 245 A.D.2d 844, 

845, 666 N.Y.S.2d 355, 356–57 (3d Dept. 1997) (“Concluding that it is necessary that independent counsel take a 
fresh look at this proceeding so as to assess whether any nonfrivolous issues, including a claim of ineffective 

assistance in connection with the representation of defendant before the sentencing court, should be raised, we 
hereby relieve defense counsel of his assignment.”). If you want your assigned trial lawyer to continue to 

represent you, this may be possible depending on the rules of the court to which you are appealing. For example, 
the First Department’s Appellate Division requires that your lawyer obtain your written consent and be a 

member of the Assigned Counsel Plan panel. N.Y. Ct. Rules § 600.8(g) (McKinney 2010).  

118. See N.Y. Ct. Rules § 200.40 (McKinney 2010). 

119. N.Y. Comp. Codes R. & Regs. tit. 22, §§ 606.5(b), 671.3(a), 821.2(a), 1022.11(a). 



Ch. 9 APPEALING YOUR CONVICTION OR SENTENCE 151 

 

show proof that you do not have enough money to hire an attorney and pay the expenses of your 

appeal.120 Appendix B provides samples of the papers you should file to make this request. 

If you decide that you do not want a lawyer to represent you on appeal, you may be able to 

prepare your appeal and appear in court on your own. This is called appearing “pro se.” Note, 

however, that you do not have a constitutional right to represent yourself on appeal—the court may 

choose not to allow it.121 

2. Requesting a Transcript 

You can ask the trial court to provide you with a free transcript of your trial. In addition, you 

may ask for permission to appeal on “the original record,” which you should do, assuming your 

appeal will be based on something that happened at trial or a hearing. If the trial court grants this 

request, the appellate court and the prosecution will be given copies of the record.122 

3. Requesting a Stay 

After filing and serving notice of your appeal, you can request a judge to “stay” your judgment. A 

stay delays or interrupts the carrying out of your sentence until after your appeal. If you are 

appealing a death sentence, or a judgment including a death sentence, filing a notice of appeal 

automatically stays the carrying out of your sentence. 123  Note that you may file only one stay 

application after filing a notice of appeal, so prepare your application carefully.124 

If you decide to apply for a stay, you will need to figure out which court to ask for the stay. This 

will depend on which court tried and sentenced you and which court will hear your appeal. For 

example, if you are appealing to an appellate division from the judgment of a supreme court, you 

may apply for a stay from any appellate division or supreme court judge in the county where the 

judgment was entered.125 See Appendix A at the end of this Chapter for help selecting the right 

court. 

4. Requesting Release from Jail 

While you are waiting for your appeal to be heard, you can request for a judge to release you on 

bail or on your own “recognizance.” To be released on your own recognizance means that a court will 

permit you to leave jail on the condition that you will appear in court whenever your attendance is 

required, and that you will comply with the orders and processes of the court.126  

You do not have a right to bail or recognizance while waiting for appeal.127 But, depending on 

your offense, a judge may be able to grant your request for bail or recognizance. In many cases, a 

                                            
120. See N.Y. Comp. Codes R. & Regs. tit. 22, § 671.5; see generally People v. West, 100 N.Y.2d 23, 28, 

789 N.E.2d 615, 619, 759 N.Y.S.2d 437, 441 (2003) (holding that “[r]equiring a defendant to apply for legal 
representation and providing instructions on how to do so” is constitutionally acceptable without providing 

counsel to assist in that application). 

121. See Martinez v. Court of Appeal of California, 528 U.S. 152, 163, 120 S. Ct. 684, 692, 145 L. Ed. 2d 

597, 607, (2000) (“Courts, of course, may still exercise their discretion to allow a lay person to proceed pro se.”). 

122. See Appendix B-3 of this Chapter for sample papers to request free trial transcripts and copies of the 

record. 

123. N.Y. Crim. Proc. Law § 460.40(1) (McKinney 2005). 

124. N.Y. Crim. Proc. Law § 460.50(3) (McKinney 2005). 

 125.    N.Y. Crim. Proc. Law § 460.50(2)(a) (McKinney 2015). 

126. N.Y. Crim. Proc. Law § 510.40(2) (McKinney 2005). To determine which court can grant your 

application for a stay, see N.Y. Crim. Proc. Law § 460.50(2) (McKinney 2005). 

127. Numerous cases have indicated that you do not have a right to bail or recognizance after having 

been convicted. See, e.g., Gold v. Shapiro, 62 A.D.2d 62, 65, 403 N.Y.S.2d 906, 907 (2d Dept. 1978), aff’d, 45 

N.Y.2d 849, 382 N.E.2d 767, 410 N.Y.S.2d 68 (1978) (“[T]here is no constitutional right to bail after conviction.”); 
see also People v. Hinspeter, 190 Misc.2d 614, 617, 740 N.Y.S.2d 591, 593, (Sup. Ct. Westchester County 2002). 

You do have the constitutional right to ensure that the court does not exercise its discretion unreasonably or 
arbitrarily and that bail is not excessive. U.S. Const. amend. VIII; N.Y. Const. art. 1, § 5; see also Finetti v. 

Harris, 609 F.2d 594, 599–602 (2d Cir. 1979) (“Only if there is no rational basis in the record to support the 
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judge has discretion to determine whether to release you. That is, the law does not require the judge 

to keep you in custody or release you, and you may not appeal the judge’s decision on this matter.128 

But, there are some cases where the judge does not have this discretion. This means the law 

determines whether you must be held in custody.129 For example, if you were convicted of a Class A 

felony, a judge may not release you because the law requires you to be held in custody.130  

If your offense does not automatically require you to be held in custody, a judge will consider the 

following factors, among others, to decide whether to grant your request for release:131 

(1) Your character, reputation, habits, and mental condition; 

(2) Your employment and financial resources; 

(3) Your family ties and length of residence in the community; 

(4) Your criminal record, if any; 

(5) Your previous record as a juvenile delinquent or youth offender, if any; 

(6) Your previous record of responding to court appearances when required; and, above all, 

(7) The likelihood that the judgment against you will be reversed on appeal. 

A judge may refuse to release you on bail if he or she thinks an appellate court is unlikely to 

reverse the judgment against you.132 Therefore, when you submit a request for bail, you should 

include a brief statement that explains your appellate claims and demonstrates that there is a 

reasonable possibility of reversal. 

In general, you should petition for bail if there is any chance it will be granted. If you are 

released on bail, you will avoid the difficulty of preparing an appeal while in jail. Keep in mind, 

though, that the amount of bail may be more than you can afford, and that you will not receive credit 

for time served during the time that you are out on bail. 

Note also that if you are released on bail while your appeal is pending, the order releasing you 

will expire if your appeal is not “perfected” within 120 days after the order is given.133 Generally, to 

perfect an appeal you must deliver a specified number of copies of the trial record and your brief to 

the appellate court and the opposing party.134 If your appeal is not perfected within 120 days, you 

should request a time extension to file an appeal, explicitly asking the court to extend the 120-day 

period.135 

                                                                                                                                             
denial of bail [pending appeal] may there be a violation of a state prisoner’s constitutional rights.”). 

128. See generally Preiser, Practice Commentaries, N.Y. Crim. Proc. Law § 460.50 (McKinney 2005); see 
also United States ex rel. Siegal v. Follette, 290 F. Supp. 636, 638 (S.D.N.Y. 1968) (stating that New York law 

“permits [a judge] to grant or deny bail in his discretion after weighing the facts he considers significant”). 
Although an order denying bail is not appealable, it may be reviewed on habeas corpus grounds. For more 

information, see Chapter 21 of the JLM, “State Habeas Corpus.”  

129. N.Y. Crim. Proc. Law §§ 510.30(1), 530.10 (McKinney 2010) (explaining when a court is required to 

order bail or recognizance and when it may do so at its discretion). Bail must not violate the New York state 

constitution’s restriction on excessive bail. See People ex rel. Calloway v. Skinner, 33 N.Y.2d 23, 33, 300 N.E.2d 
716, 720, 347 N.Y.S.2d 178, 184 (1973) (citing N.Y. Const., art. I, § 5; People ex rel. Shapiro v. Keeper of City 

Prison, 290 N.Y. 393, 398, 49 N.E.2d 498, 500 (1943)) (“Our State Constitution does not decree a right to bail, 
but merely proscribes ‘excessive bail.’”). 

130. N.Y. Crim. Proc. Law § 530.50 (McKinney 2009). 

131. N.Y. Crim. Proc. Law § 510.30(2) (McKinney Supp. 2014). 

132. N.Y. Crim. Proc. Law § 510.30(2)(b) (McKinney Supp. 2014). 

133. N.Y. Crim. Proc. Law § 460.50(4) (McKinney 2005). Under this statute, an order granting release 

will expire if your appeal has “not been brought to argument in or submitted to the intermediate appellate 
court” within 120 days. Courts have interpreted this statute to mean that such an order will expire if your 

appeal is not perfected within 120 days. See, e.g., People v. Higgins, 177 A.D.2d 1052, 578 N.Y.S.2d 70 (4th 
Dept. 1991) (stating that defendant “bore the burden of surrendering himself after the 120-day stay expired 

before his appeal was perfected”). 

134. See Part E(3) of this Chapter for information on perfecting your appeal. 

135. N.Y. Crim. Proc. Law § 460.50(4) (McKinney 2005). The intermediate appellate court itself must 

grant the extension, regardless of who issued the order. See Preiser, Practice Commentaries, N.Y. Crim. Proc. 

Law § 460.50 (McKinney 2010). 
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D. What You Can Ask the Court to Do in Your Appeal 

In an appeal, you ask the appellate court to correct the trial court’s judgment. The appellate 

court will make one of three decisions. First, it might “reverse” the trial court’s judgment, which 

means it declares the entire judgment invalid. Second, it might “affirm” the trial court’s judgment, 

which means it upholds the entire judgment. Finally, it might “modify” the trial court’s judgment, 

which means it reverses part of the judgment and affirms another part of the judgment.136 If the 

appellate court reverses or modifies the judgment, it will also take some action to correct the 

judgment, such as reducing your sentence or dismissing your indictment.137 

Sometimes the appellate court might determine that it does not have enough information to 

decide your appeal right away. If this happens, the appellate court may suspend your appeal and 

send the matter to a lower court for additional proceedings.138 This means that the appellate court 

will not decide whether to affirm, modify, or reverse the judgment until the lower court has held 

another hearing. 

An intermediate appellate court must base its decision to reverse or modify the trial court’s 

judgment on one of three things (or some combination of them): the law, the facts, or the “interest of 

justice.”139 

1. Appealing Your Conviction 

If you appeal your conviction “on the law,” you will argue that legal errors in the trial deprived 

you of a fair trial or that the evidence used to convict you was legally insufficient. If you appeal your 

conviction “on the facts,” you will argue that your conviction was against the weight of the evidence. 

(a) “On the Law” 

You can ask an appellate court to reverse the judgment “on the law” on the basis of: (1) legal 

errors that deprived you of a fair trial, or (2) legally insufficient evidence to support your 

conviction.140 

You may seek reversal on the law on grounds of legal errors that deprived you of a fair trial. In 

order to seek a reversal on the law due to legal errors, you must have properly preserved these errors 

for review, unless the error you are appealing is one that is not subject to the preservation 

requirement, as explained above in Section B(3). Some categories of legal errors that may support 

reversal include: (1) erroneous evidentiary rulings,141 (2) prosecutor’s misconduct,142 (3) improper 

jury instructions,143 or (4) improper influence on the jury.144 For example, in People v. Brown, the 

                                            
136. See N.Y. Crim. Proc. Law § 470.15(2) (McKinney 2009). 

137. See N.Y. Crim. Proc. Law § 470.20 (McKinney 2009). 

138. This process is called “remitting.” See, e.g., People v. Hasenflue, 24 A.D.3d 1017, 1018, 806 N.Y.S.2d 

766, 768 (3d Dept. 2005) (withholding decision and sending matter back to trial court to look at the defendant’s 

competency to stand trial); People v. Britt, 231 A.D.2d 581, 583, 647 N.Y.S.2d 527, 529 (2d Dept. 1996) (sending 
matter back for trial court to make clear whether trial court followed the proper three-step procedure to make 

sure preemptory strikes, which are used to keep certain people off of a jury, were not used to keep people off the 
jury because of their race). 

139. See N.Y. Crim. Proc. Law § 470.15(3) (McKinney 2009). 

140. Note, however, that “on the law” reversals are not limited to these two instances. See N.Y. Crim. 

Proc. Law § 470.15(4) (McKinney 2009) (noting “upon the law” determinations “include, but are not limited to,” 
these bases). 

141. See, e.g., People v. Boughton, 70 N.Y.2d 854, 855, 517 N.E.2d 1340, 1341, 523 N.Y.S.2d 454, 455 
(1987) (reversing conviction because trial judge wrongly allowed prosecutor to introduce confession without 

giving sufficient notice); People v. Reilly, 19 A.D.3d 736, 737–38, 796 N.Y.S.2d 726, 727–28 (3d Dept. 2005) 
(ordering new trial because judge allowed evidence that was very prejudicial but not very probative, meaning 

the evidence was not useful for deciding the verdict fairly). 

142. See, e.g., People v. Collins, 12 A.D.3d 33, 784 N.Y.S.2d 489 (1st Dept. 2004) (ordering new trial 

because prosecutor’s concluding remarks deprived defendant of a fair trial).  

143. See, e.g., Griffin v. California, 380 U.S. 609, 612–13, 85 S. Ct. 1229, 1231–32, 14 L. Ed. 2d 106 (1965) 

(reversing conviction because judge improperly commented during jury instructions on defendant’s decision not 
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court’s judgment was reversed because a juror conducted an experiment to evaluate testimony and 

told the jury she “could see that [the crime] was plausible,” which was prejudicial to the defendant.145 

Note that there are many other potential legal errors, and spotting them requires thorough 

familiarity with relevant bodies of law, including evidence law, criminal procedure, and state and 

federal constitutional law. It is not possible for this Chapter or the JLM to discuss every possible 

error. This is a big reason that you should get a lawyer for your appeal: even if you do legal research 

beyond the JLM, you will likely not be able to learn enough law in time to notice errors and present 

them to the court as effectively as an appellate lawyer could. See Section C(1) above for how to get a 

lawyer. 

If the appellate court does reverse your judgment because of legal errors, the court must order a 

new trial on the counts of the original indictment.146 You cannot be retried, however, on (1) counts 

dismissed on appeal or in a post-judgment order, or (2) counts or offenses of which you were 

effectively acquitted. For example, if you were charged with first-degree murder, but convicted only 

of second-degree murder, you will be considered acquitted of first-degree murder and can be retried 

only for second-degree murder.147 

You may also seek reversal on the law on grounds of legal insufficiency. Legal insufficiency 

means that the evidence presented by the prosecution was not enough or sufficient to prove all the 

necessary elements of the crime for which you were convicted. For example, in order to convict a 

defendant of driving while intoxicated, the prosecution must prove both that the defendant was 

drunk and that he was driving a car. If the prosecution did not introduce any evidence that the 

defendant was driving a car, the evidence would be insufficient. 148 In determining whether the 

evidence presented is legally sufficient, the appellate court will weigh whether any valid reasoning 

or inferences could lead a rational person to the conclusion that the jury reached, viewing the 

evidence in the light most favorable to the prosecution.149 Note that showing that evidence is legally 

insufficient is different from showing a verdict to be against the weight of the evidence, which is 

discussed in Subsection (b) below. 

Like any legal error, a claim of legal insufficiency must be preserved for it to be reviewed on 

appeal150 or else it may only be reviewed “in the interest of justice” by the Appellate Division.151 (See 

                                                                                                                                             
to testify); People v. Goldblatt, 98 A.D. 3d 817, 822, 950 N.Y.S.2d 210, 215-16, (3d Dept. 2012) (reversing 

conviction because court did not properly instruct the jury “as to what was required to find that defendant was 
recklessly driving his automobile.”); People v. Richardson,  234 A.D.2d 952, 652 N.Y.S.2d 173, 174 (4th Dept. 

1996) (reversing conviction because court did not give proper instructions as required by statute.). 

144. See, e.g., Parker v. Gladden, 385 U.S. 363, 364–65, 87 S. Ct. 468, 470, 17 L. Ed. 2d 420, 422–23 

(1966) (reversing conviction where bailiff made statements to jurors that defendant was a wicked and guilty 
person, because this behavior violated the 6th Amendment); People v. Stanley, 87 N.Y.2d 1000, 1001–02, 665 

N.E.2d 190, 191, 642 N.Y.S.2d 620, 621 (1996) (reversing conviction because jurors visited crime scene and 
conducted an experiment in order to evaluate a witness’ credibility and so became “unsworn witnesses” 

themselves). 

145. People v. Brown, 48 N.Y.2d 388, 394-5, 399 N.E.2d 51, 54, 423 N.Y.S.2d 461, 464 (1979).  

146. N.Y. Crim. Proc. Law § 470.20(1) (McKinney 2009).  

147. See, e.g., People v. Graham, 36 N.Y.2d 633, 639, 331 N.E.2d 673, 677, 370 N.Y.S.2d 888, 894 (1975) 

(holding that defendant could not be retried for murder in the second degree after the appellate division reduced 

the conviction to manslaughter in the first degree). 

148. See generally Preiser, Practice Commentaries, N.Y. Crim. Proc. Law § 470.15 (McKinney 2012). 

149. See People v. Taylor, 94 N.Y.2d 910, 911–12, 729 N.E.2d 337, 337–38, 707 N.Y.S.2d 618, 618–19 

(2000) (stating that “whether inferences of guilt could be rationally drawn” from the evidence is the standard for 
evaluating sufficiency of the evidence). 

150. When the prosecution rested, the defense should have moved for a dismissal and stated exactly why 

the prosecution’s case was legally insufficient. See People v. Hawkins, 11 N.Y.3d 484, 493, 900 N.E.2d 946, 951, 

872 N.Y.S.2d 395, 400 (2008) (holding that a general objection that prosecution failed to prove its case does not 

preserve the issue of whether evidence was legally sufficient to support a particular element). 

151. In fact, some courts have said that evaluating legal insufficiency is “necessarily” part of weighing 

evidence, which Appellate Division courts routinely do. Thus, a claim of legal insufficiency may succeed even if 

the issue was not preserved, if the claim is presented as the verdict being against the weight of the evidence. 
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Part B(3) of this Chapter for more on the preservation requirement.) If a court grants your appeal by 

finding legal insufficiency, the court must dismiss those counts of your indictment that the court 

determines to be supported by legally insufficient evidence.152 The Double Jeopardy Clause of the 

Fifth Amendment153 prohibits the prosecution from retrying any count that has been dismissed for 

legal insufficiency.154 Thus, if the appellate court reverses every count in your indictment for legal 

insufficiency, you will be set free. By contrast, if the reversal is due to an error in the trial, and not 

because of legal insufficiency, double jeopardy will not apply and you may be retried for the same 

crime.155 

An appellate court may modify a judgment by dismissing one or more counts based on legal 

insufficiency, but affirming other counts for which there was legally sufficient evidence. In this 

situation, the appellate court has two options: (1) it can either affirm the sentence that the trial court 

imposed for the counts that were not dismissed156 or, (2) it can “remand” (send the case back to the 

trial court) for re-sentencing.157 

An appellate court may also modify the judgment to change your conviction to a “lesser included 

offense.”158 A lesser included offense exists when no one could possibly commit the greater crime 

without, by the same conduct, committing the lesser offense.159 Petit larceny, for example, is a lesser 

included offense of third-degree robbery because petit larceny is stealing property160 and third-degree 

robbery is stealing property through the use of force161 or threat of force.162 Since both offenses 

require you to steal property, you cannot commit third-degree robbery without also committing petit 

larceny. Thus, if an appellate court concludes that the prosecutor failed to prove that you used force 

(making your robbery conviction legally insufficient), the appellate court may change your conviction 

to petit larceny without holding a new trial, provided that the prosecutor did prove that you stole 

property. If the appellate court determines that the evidence proved a lesser included offense, the 

court will send you back to the trial court for re-sentencing,163 unless you have already served the 

maximum sentence possible for the lesser crime.164 

                                                                                                                                             
See, e.g., People v. Scott, 67 A.D.3d 1052, 1054, 889 N.Y.S.2d 279, 281 (3d Dept. 2009) (“[W]e will necessarily 

consider [legal insufficiency] in reviewing the weight of the evidence[.]”); People v. Loomis, 56 A.D.3d 1046, 

1046–47, 867 N.Y.S.2d 772, 773 (3d Dept. 2008) (considering sufficiency of evidence, although not preserved, 

while considering weight of evidence). Furthermore, if a defendant requests, “the Appellate Division must 

conduct a weight of the evidence review.” 

 People v. Danielson, 9 N.Y.3d 342, 348, 880 N.E.2d 1, 3, 849 N.Y.S.2d 480 (2007).  

152. N.Y. Crim. Proc. Law §§ 470.20(2), (3) (McKinney 2010). 

153. U.S. Const. amend. V (“nor shall any person be subject for the same offense to be twice put in 

jeopardy of life or limb”). 

154. See McDaniel v. Brown, 558 U.S. 120, 131, 130 S. Ct. 665, 672, 175 L. Ed. 2d 582, 582 (2010); Burks 

v. United States, 437 U.S. 1, 18, 98 S. Ct. 2141, 2150–51, 57 L. Ed. 2d 1, 14 (1978) (finding that if a court finds 
evidence legally insufficient, there must be a judgment of acquittal under the Double Jeopardy Clause). 

155. See Lockhart v. Nelson, 488 U.S. 33, 40–42, 109 S. Ct. 285, 291, 10 L. Ed. 2d 265, 273–74 (1988) 

(holding that the Double Jeopardy Clause does not prohibit retrying a case overturned for improper sentencing 
unless the sum of the evidence was insufficient to sustain a guilty verdict); see generally Preiser, Practice 

Commentaries, N.Y. Crim. Proc. Law § 470.20 (McKinney 2012). 

156. N.Y. Crim. Proc. Law § 470.20(3) (McKinney 2009). 

157. N.Y. Crim. Proc. Law § 470.20(3) (McKinney 2009). 

158. N.Y. Crim. Proc. Law § 470.15(2)(a) (McKinney 2009). 

159. N.Y. Crim. Proc. Law § 1.20(37) (McKinney 2012). 

160. N.Y. Penal Law § 160.05 (McKinney 2015). 

161 N.Y. Penal Law § 160.05 (McKinney 2010). 

162. See People v. Rychel, 284 A.D.2d 662, 663, 728 N.Y.S.2d 211, 213 (3d Dept. 2001) (holding evidence 
legally sufficient for third-degree robbery where evidence established that force was threatened); People v. 

Smith, 278 A.D. 2d 75, 75, 718 N.Y.S.2d 305, 305 (1st Dept. 2000) (holding evidence legally sufficient for third-
degree robbery where evidence established that force was threatened through “relatively polite behavior”). 

163. N.Y. Crim. Proc. Law § 470.20(4) (McKinney 2015). 

164. See People v. McBride, 248 A.D.2d 641, 642, 669 N.Y.S.2d 952, 952 (2d Dept. 1998) (holding that 

there is no need to remand for re-sentencing since defendant had already served the maximum sentence for the 
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(b) “On the Facts” 

You can ask an appellate court for reversal “on the facts” by arguing that your guilty verdict was 

against the weight of the evidence.165  In other words, the appellate court can reverse a case if it 

finds that the evidence was not strong enough to convict the person originally. In evaluating the 

weight of the evidence, an intermediate appellate court must determine whether a jury could 

reasonably have acquitted you based on the information it had. If the appellate court concludes that 

a jury could reasonably have acquitted you, the court must weigh the evidence used at trial to be 

sure the jury gave the evidence the weight it deserved. If the appellate court then decides that the 

jury did not give the evidence proper weight, the court may set aside the jury’s guilty verdict.166 For 

instance, as you recall from the example above, evidence of drunk driving is not enough if the 

prosecution did not introduce any evidence that the defendant was driving a car. If a prosecution 

witness had said that she saw the defendant driving a car, but this was the only evidence and there 

were strong reasons to not believe the witness, then the verdict would likely be against the weight of 

the evidence—there is some evidence, but the jury weighed it incorrectly. 

Only the Appellate Division can review a weight of the evidence claim. In doing so, it sits as “a 

thirteenth juror.”167 In contrast, neither the trial court nor the Court of Appeals can review weight of 

the evidence or make its own decision about whether a witness was credible.168 A “weight of the 

evidence” claim does not need to have been preserved at trial,169 but you should raise it clearly on 

appeal to be sure that the Appellate Division will consider it. 

If the appellate court sets aside your verdict as “against the weight of the trial evidence,” the 

appellate court must dismiss the charge against you.170 According to New York law, you cannot be 

prosecuted again on the same charge.171 Thus, if the court sets aside all of the charges against you as 

“against the weight of the evidence,” the court will order your release from custody. If one or more, 

                                                                                                                                             
reduced offense). 

165. N.Y. Crim. Proc. Law § 470.15(5) (McKinney 2015). 

166. See People v. Bailey, 94 A.D.3d 904, 905, 942 N.Y.S.2d 165, 167-68 (2d Dept. 2012) (holding that the 

attempted murder in the second degree conviction must be set aside because it was against the weight of the 

evidence).  

167. People v. Danielson, 9 N.Y.3d 342, 348–49, 880 N.E.2d 1, 5, 849 N.Y.S.2d 480, 484 (2007) (noting 

that weight of the evidence review essentially requires the court to sit as a thirteenth juror and decide which 

facts were proven at trial). 

168. There are very rare exceptions to this rule. One is that if the witness is so unreliable that it would 

not be fair for the jury to believe what he is saying. In this case, the court says the witness is “incredible as a 

matter of law.” See, e.g., People v. Foster, 64 N.Y.2d 1144, 1147-48 (1985) (finding the evidence insufficient to 

establish one defendant’s guilt beyond a reasonable doubt by testimony from a witness who is either morally or 

mentally irresponsible); People v. Quinones, 61 A.D.2d 765, 766, 402 N.Y.S.2d 196, 197 (1st Dept. 1978) 

(rejecting as a matter of law police officer testimony that strongly appeared to have been fabricated to conceal 

constitutional violations). Another exception is if the witness himself might be credible, but he is the only 

witness, and his testimony contradicts itself. See People v. Delamota 18 N.Y.3d 107, 114–15, 960 N.E.2d 383, 

387–89, 936 N.Y.S.2d 614, 618–19, 2011 N.Y. Slip Op. 08225, 4–5 (2011) (discussing how courts have treated 

this standard since the 1970s). 

169. See People v. Danielson, 9 N.Y.3d 342, 349–50, 880 N.E.2d 1, 5–6, 849 N.Y.S.2d 480, 484–85 (2007) 

(noting that a court must consider whether there is evidence that the elements of a crime have been satisfied 

when weighing the sufficiency of the evidence, even without the issue having been preserved at trial). 

170. N.Y. Crim. Proc. Law § 470.20(5) (McKinney 2009). 

171. The prosecution cannot retry any count that was reversed because it was against the weight of the 

evidence. N.Y. Crim. Proc. Law. § 470.20(5) (McKinney 2010). This is based solely upon New York statute and 
not on constitutional protection from double jeopardy. See Tibbs v. Florida, 457 U.S. 31, 32, 102 S. Ct. 2211, 

2213, 72 L. Ed. 2d 652, 655 (1982) (holding that the Double Jeopardy Clause of the Constitution does not bar the 
retrial of an accused when an earlier conviction was reversed based on the weight, as opposed to the sufficiency, 

of the evidence); People v. Romero, 7 N.Y.3d 633, 644 n.2, 859 N.E.2d 902, 909 n.2, 826 N.Y.S.2d 163, 170 (2006) 
(explaining that, in New York, “our Legislature has erected a statutory bar preventing a defendant from being 

retried after a conviction is reversed based on the weight of the evidence”). 
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but not all, of the charges against you are dismissed as against the weight of the evidence, the court 

may modify the judgment as described above in Part D(1)(a). 

2. Appealing Your Sentence 

You can appeal your sentence on the ground that the sentence is either: (1) unlawful or (2) 

unduly harsh or excessive.172 

(a) Unlawful Sentence 

A sentence is invalid as a matter of law when its terms are not authorized by statute or when the 

sentencing court considers inappropriate factors, like whether you decided to exercise certain rights. 

For example, a sentence of thirty years for first-degree assault, a class B violent felony, is unlawful, 

since the maximum penalty allowed for a class B violent felony is twenty-five years.173 A sentence 

may also be unlawful if it is based on an incorrect determination that you had a prior conviction,174 

or if your sentences were improperly ordered to run consecutively (one after the other), instead of 

concurrently (at the same time).175 A sentence is also illegal if it constitutes “cruel and unusual” 

punishment.176 

(b) Unduly Harsh or Excessive Sentence 

A sentence is excessive if the law allows the sentence, but is unfair based on the facts of your 

case.177 An appellate court may take into account, for example, the circumstances of your crime, the 

probability of your rehabilitation, your background, and your criminal record.178 You may appeal 

                                            
172. N.Y. Crim. Proc. Law § 450.30(1) (McKinney 2010). You may be able to appeal your sentence on the 

ground that the sentence is unduly harsh or excessive even if you negotiated your sentence in exchange for a 
guilty plea. See People v. Pollenz, 67 N.Y.2d 264, 267–68, 493 N.E.2d 541, 542, 502 N.Y.S.2d 417, 418 (1986) 

(holding that Art. Six, § 4(k) of the New York Constitution prohibits the legislature from limiting the appellate 
division’s jurisdiction by prohibiting appeals on the issue of excessive sentences); see also N.Y. Crim. Proc. Law 

§ 470.15(6)(b) (McKinney 2010) (providing that an appellate court may use its discretion to reverse or modify a 
sentence as unduly harsh or severe). See Part D(1) of this Chapter for a discussion of possible waiver of your 

right to appeal the issue of whether your sentence was unduly harsh or excessive.  

173. N.Y. Penal Law § 70.02(3)(a) (McKinney 2010). 

174. See People v. Cabassa, 186 Misc. 2d 200, 211–12, 717 N.Y.S.2d 487, 496–97 (Sup. Ct. N.Y. County 

2000) (holding that there must be a resentencing proceeding where a previous federal conviction that was 
voided under constitutional grounds was considered in the sentencing, although the underlying facts of the 

federal case may be considered); People ex rel. Furia v. Zelker, 70 Misc. 2d 167, 169, 332 N.Y.S.2d 310, 311 (Sup. 
Ct. Dutchess County 1971) (finding that where defendant’s 1959 conviction had been set aside before he was 

convicted on this offense in 1966, the fact that he was convicted again in 1970 for the 1959 crime did not make 
him a “multiple felony offender” in 1966); People v. Foster, 57 N.Y.S.2d 737, 738 (Sup. Ct. Cayuga County 1945) 

(finding a sentence unlawful because it had been increased to reflect a prior felony, although no prior felony had 
been included in the indictment). 

175. See, e.g., N.Y. Penal Law § 70.25(2)(g) (McKinney 2010) (requiring that certain sentences run 

concurrently). The Constitution does not prevent a trial judge (instead of a jury) from deciding whether facts 
exist that require a consecutive sentence. Oregon v. Ice, 555 U.S. 160, 163–65, 129 S. Ct. 711, 714–15, 172 L. Ed. 

2d 517, 522 (2009) (holding that Oregon’s system—which, like New York’s, generally requires concurrent 
sentences for multiple convictions at the same time unless certain factors exists—is constitutional even though 

judges rather than juries decide whether those factors exist). 

176. See U.S. Const. amend. VIII; People v. Diaz, 179 Misc. 2d 946, 956–57, 686 N.Y.S.2d 595, 601–02 

(Sup. Ct. N.Y. County 1999) (holding that defendant’s sentence of 15 years to life was “grossly disproportionate” 
as applied to him and therefore constituted “cruel and unusual punishment,” and re-sentencing defendant to 10 

years to life). 

177. When an appellate court decides whether a sentence is excessive or unduly harsh, it is said to be 

exercising its “in the interest of justice” jurisdiction. N.Y. Crim. Proc. Law § 470.15(6)(b) (McKinney 2010). See 

Part B(3)(a) of this Chapter for a discussion of “in the interest of justice” jurisdiction. 

178. See, e.g., People v. Yanus, 13 A.D.3d 804, 805, 786 N.Y.S.2d 264, 265 (stating the court considered 

the nature of the crime, the investigation report, and defendant’s following arrests and found no abuse of 

discretion in sentencing), People v. Sieber, 26 A.D.3d 535, 536, 809 N.Y.S.2d 613, 614 (3d Dept 2006) (upholding 
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your sentence as unduly harsh if anything over the minimum legal sentence was imposed. A court 

may also consider whether the sentences you received are to run consecutively (one after the other) 

or concurrently (at the same time). Even if the appellate court rejects all of your arguments 

regarding errors that occurred during your trial, it may use its “in the interest of justice” discretion 

to order your sentences to run concurrently instead of consecutively.179 

An intermediate appellate court may substitute its own discretion for that of the trial court in 

reviewing and modifying your sentence.180 If an intermediate appellate court decides to change your 

sentence because it is unduly harsh or excessive, then the court itself must impose some lawful 

lesser sentence.181 If this happens, the court changes only your sentence and the rest of the judgment 

(your conviction) is otherwise affirmed.182 

In a death sentence appeal, the Court of Appeals must focus upon the individual circumstances 

of your case in determining whether your sentence is unjust.183 Under New York law, the Court of 

Appeals is required to consider the potential influence of the jury’s passion or prejudice (including 

race-based prejudice) upon your sentence, the penalty imposed in similar cases, and the weight of the 

evidence in support of your sentence.184 An appellate court has three options when it reviews a death 

penalty sentence: (1) it can affirm the death sentence, (2) it can remand the case for re-sentencing 

with the possibility of the death sentence, or (3) it can remand the case for re-sentencing without the 

possibility of a death sentence.185 

Although these appellate procedures for death penalty cases are still valid, there is currently no 

constitutionally valid death penalty statute on the books in New York.186 This means that there will 

not be any death penalty appeals in New York in the near future. 

 

 

                                                                                                                                             
a sentence as well within the discretion given the defendants failture to accept responsibility for the offense), 
People v. Bankowski, 204 A.D.2d 802, 803, 611 N.Y.S.2d 712, 713–14 (3d Dept. 1994) (holding that the harshest 

available sentence for manslaughter and drunk driving was not excessive where the defendant had a prior 
conviction for drunk driving); People v. Pugh, 194 A.D.2d 863, 865, 599 N.Y.S.2d 317, 318 (3d Dept. 1993) 

(holding that the defendant’s full and intentional participation in brutally violent crimes made the sentence 
appropriate, even though the defendant was young and did not have any previous criminal record). 

179. See, e.g., People v. Evans, 212 A.D.2d 626, 627, 623 N.Y.S.2d 4, 6 (2d Dept. 1995) (modifying a 

sentence in which the defendant would serve four terms of “25 years to life” consecutively to a sentence in which 
the defendant could serve the four terms concurrently); People v. Quinitchett, 210 A.D.2d 438, 439, 620 

N.Y.S.2d 430, 431 (2d Dept. 1994) (modifying a sentence in which the defendant would serve three terms of “25 
years to life” consecutively to a sentence in which the defendant could serve the three terms concurrently). 

180. See People v. Wiggins, 24 A.D.3d 263, 263, 806 N.Y.S.2d 496, 497 (1st Dept. 2005) (reducing 

sentence on appeal as a matter of discretion in the interest of justice); People v. Delgado, 80 N.Y.2d 780, 783, 
599 N.E.2d 675, 676, 587 N.Y.S.2d 271, 272 (1992) (noting that “[a]n intermediate appellate court has broad, 

plenary power to modify a sentence that is unduly harsh or severe” and that the court could exercise this power 
“if the interest of justice warrants, without deference to the sentencing court”); see also N.Y. Crim. Proc. Law. § 

470.15(6)(b) (McKinney 2010). But see People v. Hoyle, 211 A.D.2d 973, 975, 621 N.Y.S.2d 756, 759 (3d Dept. 
1995) (refusing to modify the sentence because the lower court did not abuse its discretion in sentencing 

defendant). 

181. N.Y. Crim. Proc. Law § 470.20(6) (McKinney 2010). 

182. N.Y. Crim. Proc. Law § 470.15(2)(c) (McKinney 2010). 

183. See Gregg v. Georgia, 428 U.S. 153, 195, 96 S. Ct. 2909, 2935, 49 L. Ed. 859, 887 (1976) (observing 

that concerns that a court might impose the death penalty in an “arbitrary and capricious manner” are “best 
met by a system . . . [in] which the sentencing authority is apprised of the information relevant to the imposition 

of sentence and provided with standards to guide its use of the information”). 

184. N.Y. Crim. Proc. Law § 470.30(3) (McKinney 2010). 

185. N.Y. Crim. Proc. Law § 470.30(5) (McKinney 2010). 

186. See People v. LaValle, 3 N.Y.3d 88, 99, 817 N.E.2d 341, 344, 783 N.Y.S.2d, 485, 488 (2004) (holding 

that the current New York death penalty statute is unconstitutional); see also People v. Taylor, 9 N.Y.3d 129, 
155–56, 878 N.E.2d 969, 984, 848 N.Y.S.2d 554, 568 (2007) (vacating the sentence of the last prisoner on death 

row in New York). 
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3. Types of Errors 

When appealing your conviction (see Part D(1)) or your sentence (see Part D(2)), you argue that 

the trial court allowed errors to take place. Some errors are considered so serious that they are 

always enough to justify the reversal of your judgment without the need to prove how they harmed 

you. Other errors have the potential to be serious enough to warrant reversal, but they do not 

necessarily justify reversal. The court analyzes these errors under the “harmless error test.” This 

means that the court will not reverse or modify a judgment if the error is harmless. The court will 

decide that an error is harmless if the court believes you would have received the same conviction 

and/or sentence even if the error had not occurred.  

Note that to appeal on the basis of most of these errors, even those that are always considered 

harmful when your appeal is evaluated, you must have “preserved” the error by objecting at trial. 

Some errors are not subject to this requirement, however. For information about the preservation 

requirement, see Part B(3). 

(a) Errors That Are Always “Harmful” 

Some errors are considered so harmful that their occurrence always means that you were denied 

a fair trial and are entitled to a new one. These errors have such a significant effect that they are 

themselves enough to justify reversal of your conviction.187 For example, errors in which the court 

misstates the prosecution’s burden of proof on an issue should result in reversal.188 Other examples 

of errors justifying reversal include: 

(1) You were deprived of your right to counsel,189 which includes a denial of your right to a 

lawyer of your choosing,190 or if you were represented only by a person pretending to be a 

lawyer;191 

                                            
187. See generally Preiser, Practice Commentary, McKinney’s Cons. Laws of NY, Book 11A, N.Y. Crim. 

Proc. Law § 470.05 (2010).  

188. See People v. McLaughlin, 80 N.Y.2d 466, 471–2, 606 N.E.2d 1357, 1359–60, 591 N.Y.S.2d 966, 968-

9 (1992) (reversing convictions on counts for which the judge gave an erroneous charge to the jury).  

189. See Gideon v. Wainwright, 372 U.S. 335, 339–43, 83 S. Ct. 792, 794–96, 9 L. Ed. 2d 799, 802–04, 
(1963) (reversing conviction because defendant was not appointed counsel); People v. Hilliard, 73 N.Y.2d 584, 

586–87, 540 N.E.2d 702, 702–03, 542 N.Y.S.2d 507, 507–08 (1989) (reversing conviction because trial court did 
not allow defendant to contact his attorney for thirty days following his arraignment, and stating that it does 

not matter whether this affected the outcome). In contrast to denial of effective assistance of counsel at trial, 
harmless error analysis is applicable to denial of effective counsel at a pre-indictment preliminary hearing. See 
People v. Wicks, 76 N.Y.2d 128, 133, 556 N.E.2d 409, 411, 556 N.Y.S.2d 970, 972(1990) (holding that the 
deprivation of a defendant’s right to counsel at a hearing to determine whether the defendant could be held over 

for action by the grand jury is subject to harmless error analysis); People v. Wardlaw, 18 A.D.3d 106, 112, 794 
N.Y.S.2d 524, 529 (4th Dept. 2005) (holding that the deprivation of a defendant’s right to counsel at a pretrial 

suppression hearing is subject to constitutional harmless error analysis). 

190. See Powell v. Alabama, 287 U.S. 45, 52--53, 53 S. Ct. 55, 58, 77 L. Ed. 158, 162 (1932) (reversing 

conviction because, among other reasons, defendants were appointed lawyers before being given an opportunity 

to hire their own); People v. Knowles, 88 N.Y.2d 763, 768, 673 N.E.2d 902, 905, 650 N.Y.S.2d 617, 620 (1996) 
(overturning conviction because second appointed lawyer was not permitted to take part in defense trial); People 

v. Arroyave, 49 N.Y.2d 264, 269–72, 401 N.E.2d 393, 396–97, 425 N.Y.S.2d 282, 285–87 (1980) (remanding to 
the trial court for a hearing regarding whether the department of corrections unconstitutionally prevented the 

defendant from retaining the counsel of his choice by failing to deliver the lawyer’s letter in a timely manner). 

191. See People v. Felder, 47 N.Y.2d 287, 291, 391 N.E.2d 1274, 1275, 418 N.Y.S.2d 295, 296 (1979) 

(holding that the conviction of a defendant who had been represented by a non-lawyer pretending to be a lawyer 

“must be set aside without regard to whether [defendant] was individually prejudiced by such representation”). 
However, not every instance in which a person who is not licensed to practice law participates as a lawyer for 

the defendant will require automatic reversal. See People v. Jacobs, 6 N.Y.3d 188, 190, 844 N.E.2d 1126, 1127, 
811 N.Y.S.2d 604, 605 (2005) (holding that where one of defendant’s two-person defense team was a non-lawyer 

pretending to be a lawyer, reversal was not appropriate unless defendant was actually harmed); People v. 
Kieser, 79 N.Y.2d 936, 937-38, 582 N.Y.S.2d 988, 988–9 (1992) (holding that where defendant is represented by 

a lawyer who is temporarily not entitled to practice law for some “technical” reason, such as failure to pay bar 
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(2) You chose to represent yourself at trial but the court failed to inform you of the dangers of 

proceeding without a lawyer;192 

(3) You were denied your right to represent yourself;193 

(4) Your judge was biased;194 

(5) Your judge gave an incorrect instruction about reasonable doubt to the jury, in violation of 

your Fifth and Sixth Amendment rights;195 

(6) Your judge gave an instruction to the jury that defined two alternative reasons for 

conviction, one of which was legally erroneous, and the appellate court now cannot say with 

absolute certainty that the jury based its verdict on legally correct reasoning;196 

(7) You were denied your right to be present at certain stages of the trial;197 

(8) The prosecutor wrongly excluded potential jurors on the basis of their race or sex;198 

(9) A juror was improperly removed from the jury;199 

(10)  Your judge was absent during part of your trial;200 

                                                                                                                                             
dues, reversal is not appropriate unless defendant was harmed). 

192. See People v. Arroyo, 98 N.Y.2d 101, 103–04, 772 N.E.2d 1154, 1156, 745 N.Y.S.2d 796, 798 (2002) 
(reversing a conviction because the trial court allowed defendant to represent himself without adequate inquiry 

into defendant’s understanding of the choice).  

193. See Faretta v. California, 422 U.S. 806, 833–36, 95 S. Ct. 2525, 2540–41, 45 L. Ed. 2d 562, 580–82 

(1975) (holding that refusal to let a “literate, competent, and understanding” defendant represent himself 

violated the 6th and 14th Amendments). However, the U.S. Supreme Court has held that a court has the 
discretion to deny the request if the defendant is found to lack competence to represent himself, and it can force 

an incompetent defendant to accept the aid of a lawyer. Indiana v. Edwards, 554 U.S. 164, 178, 128 S. Ct. 2379, 
2388, 171 L. Ed. 2d 345, 357 (2008) (“the Constitution permits States to insist upon representation by counsel 

for those competent enough to stand trial … but who still suffer from severe mental illness to the point where 
they are not competent to conduct trial proceedings by themselves”). 

194. See Tumey v. Ohio, 273 U.S. 510, 523, 47 S. Ct. 437, 441, 71 L. Ed. 749, 754 (1927) (holding that 

trial under a judge with a personal financial interest in the defendant’s conviction violated defendant’s 14th 
Amendment rights). 

195. See Sullivan v. Louisiana, 508 U.S. 275, 278, 281, 113 S. Ct. 2078, 2081, 2082--83, 124 L. Ed. 2d 182, 
188, 190-91 (1993) (holding that constitutionally-deficient reasonable doubt instruction required reversal). 

196. See United States v. Joseph, 542 F.3d 13, 18 (2d Cir. 2008) (reversing because erroneous jury 

instruction presented the possibility that jury had convicted on an improper basis); People v. Martinez, 83 
N.Y.2d 26, 32, 628 N.E.2d 1320, 1323, 607 N.Y.S.2d 610, 613 (1993) (reversing because judge told the jury it 

could return a guilty verdict based on either of two theories, one of which was illegal, and the jury did not say 
which theory it used to reach the guilty verdict). 

197. See, e.g., People v. Antommarchi, 80 N.Y.2d 247, 250, 604 N.E.2d 95, 97, 590 N.Y.S.2d 33, 35 (1992) 

(reversing because defendant was not present at bench conferences with jury candidates regarding their ability 
to weigh evidence objectively and to hear evidence impartially); People v. Dokes, 79 N.Y.2d 656, 661-62, 595 

N.E.2d 836, 839–40, 584 N.Y.S.2d 761, 764–65 (1992) (reversing because defendant was not present at hearing 
about impeaching him with prior acts). 

198. See Batson v. Kentucky, 476 U.S. 79, 84, 106 S. Ct. 1712, 1716, 90 L. Ed. 2d. 69, 79 (1986) (holding 
that challenging potential jurors on the basis of race violates the defendant’s equal protection rights). The 14th 

Amendment prohibits discrimination in jury selection on the basis of gender as well as race. See J.E.B. v. 
Alabama, 511 U.S. 127, 129, 114 S. Ct. 1419, 1421, 128 L. Ed. 2d 89, 97 (1994) (stating that gender 

discrimination by the state violates Equal Protection Clause); see also Snyder v. Louisiana, 552 U.S. 472, 477-
78, 128 S. Ct. 1203, 1208, 170 L. Ed. 2d 175, 181 (2008) (granting a new trial because the prosecutor had 

improperly excluded black jurors in a case where the defendant was black, and noting that a close examination 
of why the prosecutor excluded jurors was necessary where racial motives were not acknowledged). The law no 

longer requires that you be a member of the same group as the wrongfully excluded jurors for the error to be 
considered fundamental. Powers v. Ohio, 499 U.S. 400, 416, 111 S. Ct. 1364, 1373-7, 113 L. Ed. 2d 411, 429 

(1991) (reversing conviction of white defendant because black jurors were improperly not selected for the jury).  

199. See, e.g., People v. Anderson, 70 N.Y.2d 729, 730, 514 N.Y.S.2d 957, 957-58 (1987) (reversing 

conviction because trial court did not conduct proper inquiry before discharging a juror, and noting that such an 

error is not subject to harmless error analysis);  People v. Jones, 210 A.D.2d 430, 431, 620 N.Y.S.2d 124, 125 (2d 
Dept. 1994)  (same); People v. Porter, 77 A.D.3d 771, 772-73, 909 N.Y.S.2d 486, 488 (2d Dept. 2010) (same).  

200. See People v. Ahmed, 66 N.Y.2d 307, 311, 487 N.E. 2d 894, 896, 496 N.Y.S.2d 984, 986 (1985) 

(reversing conviction because absence of judge during jury deliberations violated defendant’s right to jury trial). 
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(11)  During the selection of jurors, your judge improperly denied your claim that a juror should 

not be included in the jury, and this refusal was based on the judge’s incorrect conclusion 

that you or your lawyer were discriminating on the basis of race or gender;201 or 

(12)  During the selection of jurors, your judge improperly denied your claim that a juror should 

not be included because the juror expressed doubt about his or her ability to decide the case 

fairly, and you or your lawyer eventually used up all of your challenges to the jury 

composition.202 

Note that the questions of whether the harmless error test applies (as opposed to automatic 

reversal) and what standard to apply are issues evolving on both the state and federal levels.203 This 

means that you should research what law applies to your case. 

(b) Errors That May be “Harmless” 

If the error that occurred in your proceedings was not necessarily enough to warrant reversal of 

your judgment, the court will examine the error to the harmless error test. Once the court decides 

that the error occurred, it must decide if the error harmed you. If the court finds that your conviction 

had an error but the error did not impact your conviction (you would have been convicted and 

sentenced in the same way even if the error had not happened), then it will find that the error was 

“harmless.” The specific test that New York appellate courts apply to determine whether an error is 

harmless depends on whether the error is a constitutional or non-constitutional error. 

A non-constitutional legal error does not violate rights guaranteed by the U.S. Constitution or 

the New York State Constitution. Rather, these types of errors generally violate rights guaranteed 

by state statutes or common law. A non-constitutional legal error is harmful if (1) there was not 

overwhelming proof of your guilt at trial (apart from any wrongly admitted evidence) and (2) there is 

a “significant probability” that the jury would have acquitted you had it not been for the error.204 

For example, the trial judge may improperly examine a witness (for instance, by asking a 

witness questions in a way that gives the jury an impression that the judge does not find the witness 

to be credible or trustworthy). 205  If the appellate court holds that the trial judge improperly 

                                            
201. See People v. Richie, 217 A.D.2d 84, 89, 635 N.Y.S.2d 263, 267 (2d Dept. 1995) (reversing conviction 

because trial court had used wrong standard to evaluate whether defendant’s challenges to juror selection were 
based on race or gender). 

202. See People v. Johnson, 94 N.Y.2d 600, 614–15, 730 N.E.2d 932, 940, 709 N.Y.S.2d 134, 142 (2000) 

(reversing conviction because trial court failed to either excuse or demand unconditional assurances from jurors 

who openly admitted that they doubted whether they could be fair in the case); People v. Johnson, 17 N.Y.3d 

752, 753, 952 N.E.2d 1008, 1009 (2011) (reversed conviction and remitted case because trial court failed to 

follow up with questioning after a juror expressed uncertainty about her ability to fairly consider a major issue 

in the case); People v. Warrington, 130 A.D.3d 1368, 1369, 15 N.Y.S.3d 356, 257 (2015) (Holding that a new trial 

was owed because juror could not set aside bias); People v. Giuliani, 47 Misc.ed 31, 33, 6 N.Y.S.3d 382, 385 

(2014) (holding defendant was denied a fair trial when court denied his request to excuse biased prospective 

juror); People v. Russell, 116 A.D.3d 1090, 1093, 983 N.Y.S.2d 105, 109 (2014) (holding that failure to make 

further inquiries into jurors who had shared inability to be unbiased required new trial). 

203. For example, in 1991, the U.S. Supreme Court ruled that the harmless error test applies to the 

admission of coerced confessions. Arizona v. Fulminante, 499 U.S. 279, 312, 111 S. Ct. 1246, 1266, 113 L. Ed. 2d 

302, 333 (1991). This was a change in the previous standard, in which admission of a coerced confession was 

always considered harmful. Payne v. Arkansas, 356 U.S. 560, 568, 78 S. Ct. 844, 850, 2 L. Ed. 2d 975, 981 

(1958). Although many of the cases cited in this Section are New York state cases, you should be aware that 

federal cases (such as cases decided by the Supreme Court and the Second Circuit) may apply to you.  

204. See People v. Ayala, 75 N.Y.2d 422, 431, 553 N.E.2d 960, 964, 554 N.Y.S.2d 412, 416 (1990) (“[T]he 

standard for nonconstitutional error, which is governed solely by State law, requires reversal if the properly 
admitted evidence was not ‘overwhelming’ and there is a ‘significant probability that the jury would have 

acquitted the defendant had it not been for the error or errors which occurred.’”) (citing People v. Crimmins, 36 
N.Y.2d 230, 242, 326 N.E.2d 787, 794, 367 N.Y.S.2d 213, 222 (1975)).  

205. See People v. Mendez, 225 A.D.2d 1051, 1051–52, 639 N.Y.S.2d 219, 219–20 (4th Dept. 1996) 

(granting defendant a new trial because the trial judge skeptically questioned a defense witness). 
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examined a witness, it will use the harmless error test to determine if your judgment should be 

modified or reversed. In general, the stronger the evidence against you, the more likely a court will 

find a non-constitutional error harmless (and therefore affirm the judgment against you).206 

A constitutional error is a legal error that violates rights guaranteed by the U.S. Constitution or 

the New York State Constitution. Appellate courts apply a standard that is more favorable to the 

defendant when reviewing constitutional errors than they do when reviewing statutory errors. In 

general, a constitutional error is harmful unless there is no reasonable possibility that the error 

might have contributed to your conviction (as in the error is harmless beyond a reasonable doubt).207 

E. Preparing Your Papers for Your Appeal 

1.  What and Where to File 

This Part will help you determine what papers you need to file and how to file them. 

If you have a right to appeal and are appealing “as a matter of right,”208 you must file two copies 

of a written notice of appeal with the clerk of the court in which you were sentenced.209 You must 

also serve a copy of your notice of appeal upon, or give a copy to, the district attorney of the county 

where your trial court is located.210 The notice of appeal should state the following information: (1) 

your name; (2) your desire to appeal; (3) the court to which you plan to appeal; (4) a description of the 

judgment, sentence, or order you wish to appeal; and (5) your indictment number or your docket 

number if your proceedings occurred in the criminal court. 211  If your notice of appeal contains 

mistakes in the description of the judgment, sentence, or order to be appealed, the appellate court 

may, in the interest of justice, excuse your mistakes and treat your notice as valid.212 However, you 

should try to make your legal papers as correct as possible. 

If you are challenging a decision for which there is no right to appeal without permission—for 

example, a trial court’s denial of your Article 440.10 or Article 440.20 motion—you must first seek 

permission to appeal. To do this, you must file an application for a certificate granting leave 

(permission) to appeal in the intermediate appellate court.213 If you do not file the application and 

                                            
206. See People v. Kello, 96 N.Y.2d 740, 743, 723 N.Y.S.2d 111, 114, 746 N.E.2d 166, 168 (2001) (holding 

that there was no significant probability that entering the excluded 911 tapes into evidence at trial would have 

led to the defendant’s acquittal given the testimony offered at trial, and therefore finding the error harmless). 

207. See Chapman v. California, 386 U.S. 18, 24, 87 S. Ct. 824, 828, 17 L. Ed. 2d 705, 710–11 (1967) 

(noting that on appeal the prosecution must “prove beyond a reasonable doubt that the error complained of did 

not contribute to the verdict obtained” for a conviction to be sustained despite a constitutional error); see also 
People v. Ayala, 75 N.Y.2d 422, 431, 553 N.E.2d 960, 964, 554 N.Y.S.2d 412, 416 (1990) (“Constitutional error . . 

. must lead to reversal unless there is no reasonable possibility that the error might have contributed to the 
conviction.”). The harmless error test for constitutional errors in habeas corpus proceedings is different from the 

standard in direct appeals. See JLM Chapter 13, “Federal Habeus Corpus” on federal habeas corpus proceedings 
and JLM Chapter 21, “State Habeus Corpus: Florida, New York, and Michigan” on New York State habeas 

corpus proceedings. 

208. See Part B(4) of this Chapter, which explains when you have a right to appeal without asking 

permission. 

209. N.Y. Crim. Proc. Law § 460.10(1)(a) (McKinney 2010). This section applies to appeals as a matter of 

right to an intermediate appellate court or directly to the Court of Appeals. If there is no clerk of the trial court, 

you must file one copy of your notice of appeal with the judge of the trial court and a second copy with the clerk 
of the appellate court to which you plan to appeal. N.Y. Crim. Proc. Law § 460.10(2) (McKinney 2010). If a 

transcript of your trial was not made because there was no court reporter at your trial, you may file an affidavit 
of errors with the trial court instead of a notice of appeal. If you file a notice of appeal, you must also file an 

affidavit of errors within thirty days of filing your notice of appeal. N.Y. Crim. Proc. Law § 460.10(3) (McKinney 
2010). See Part E(2) of this Chapter for deadlines for filing. 

210. N.Y. Crim. Proc. Law § 460.10(1)(b), (3)(b) (McKinney 2010). 

211. See Forms B-1, B-2, and B-3 in Appendix B of this Chapter. 

212. N.Y. Crim. Proc. Law § 460.10(6) (McKinney 2010). 

213. N.Y. Crim. Proc. Law § 460.10(4)(a) (McKinney 2005 & Supp. 2008) (describing procedure for 

seeking leave to appeal to an intermediate court). Also see Appendix B, Form B-2, for a sample application for a 

certificate granting leave to appeal. Note, each appellate division has its own rules for applying for a certificate. 
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simply appeal without permission, the court will not consider your appeal, and by the time the 

problem comes to light it might be too late to get permission. If your application is granted, the court 

will issue to you a certificate granting leave (permission) to appeal. You must file both this certificate 

and a notice of appeal with your trial court within fifteen days.214 If the appeal is from a local 

criminal court and a court stenographer did not record your proceedings, you may submit an 

affidavit of errors in place of the notice of appeal. Please note that these procedures apply to appeals 

by permission to the internmediate appellate court (usually the appellate division). For information 

on seeking permission to the Court of Appeals, see Part F. 

In either case, once you have filed a notice of appeal, you should order copies of the trial 

transcript from the court reporter. You will need copies of the transcript to “perfect your appeal.”215 

You will generally need to pay a fee when you order copies of the transcript. If you cannot afford the 

transcripts, you may request that the appellate court give you a free transcript, or request to appeal 

on the original record. To do either, you must send the appellate court: (1) a letter stating your 

request, and (2) an affidavit (a sworn statement witnessed by a notary public) setting forth your 

request, the amount and sources of your income, and facts showing that you are unable to pay the 

relevant expenses.216 This affidavit to proceed as a poor person on appeal, or for partial poor person 

relief, is called an “in forma pauperis affidavit.” You should also send copies of the letter and 

affidavit to the district attorney of the county where your trial court is located. Appendix B of this 

Chapter explains exactly how to fill out poor person’s papers. The same procedure can be used to ask 

the court to appoint a lawyer for you if you cannot afford one. 

2. When to File 

If your appeal is a matter of right, you must file and serve your notice of appeal within thirty 

days of your sentencing date.217 If you want to appeal, you should file even if you are unsure of the 

details of your appeal. Filing does not force you to complete your appeal, but if you do not file you 

will probably lose your right to appeal when the deadline passes. You can get a lawyer to help you 

with the rest of your appeal. See Part C(1) above for how to get a lawyer. 

If your appeal is a matter of right and you are appealing directly to the Court of Appeals, the 

deadline for filing your notice of appeal is the same as for an appeal as of right to an intermediate 

appellate court. Also, you must file and serve your jurisdictional statement, that is, why you are able 

to appeal to a given court, within ten days of filing your notice of appeal. 

If you must seek permission to appeal, an application for a certificate granting leave to appeal to 

an intermediate appellate court must be filed within thirty days after you or your lawyer at trial 

received a copy of the order or judgment you wish to appeal.218 If the court gives you a certificate 

                                                                                                                                             
See JLM Chapter 20 for information on 440 motions. 

214. N.Y. Crim. Proc. Law § 460.10(4)(b) (McKinney 2010). 

215. See Part E(3) of this Chapter on how to perfect an appeal. 

216. Under the rules of the four appellate divisions, the procedure for seeking relief as a poor person in 
criminal appeals is the same as that in civil cases. For an explanation of this procedure, see N.Y. CPLR § 1101 

(McKinney 2010). See also Anders v. California, 386 U.S. 738, 741, 87 S. Ct. 1396, 1398, 18 L. Ed. 2d 493, 496 
(1967) (holding that an indigent person has the right to appellate representation equal to that of a nonindigent 

person); Douglas v California, 372 U.S. 353, 354–57, 83 S. Ct. 814, 815–16, 9 L. Ed. 2d 811, 813-814 (1963) 
(holding that the 14th Amendment requires states to provide indigent persons representation on their appeals 

as of right); People v. Garcia, 93 N.Y.2d 42, 46, 710 N.E.2d 247, 249, 687 N.Y.S.2d 601, 603 (1999) (“[O]n a 
People’s appeal, a defendant has the right to appellate counsel of defendant's choice and the right to seek 

appointment of counsel upon proof of indigency.”). 

217. See N.Y. Crim. Proc. Law § 460.10(1)(a) (McKinney 2015). If you file the notice, but fail to serve a 

copy on the district attorney within the 30-day period, the appellate court may allow you to serve the notice 

after the deadline, provided that you have a good reason. N.Y. Crim. Proc. Law § 460.10(6) (McKinney 2015). 

218. See N.Y. Crim. Proc. Law § 460.10(4)(a) (McKinney 2015).  
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granting permission to appeal, you must file the certificate and notice of appeal within fifteen days 

from the time the court created the certificate.219 

3. How to Perfect Your Appeal 

In addition to filing a notice of appeal, you must “perfect” your appeal.220 Generally, to perfect an 

appeal, you must deliver a specified number of copies of the trial record and your brief to the 

appellate court and to the opposing party. The exact steps necessary to perfect an appeal vary in 

each appellate court. For details, you should consult the rules of the appellate division or appellate 

term to which you are appealing.221 

4. How to Prepare for Your Appeal 

Once you have properly taken your appeal, you or your lawyer will need to review the record and 

begin to prepare a brief. The brief is a memorandum of law, which is a paper that informs the 

appellate court of the facts of your case, identifies the trial court’s errors, and explains why these 

errors require the appellate court to reverse or modify your conviction or sentence.222 The brief is 

“served upon” or officially given to the court and your opponent (the respondent). If your lawyer 

prepares the brief, you should read a copy to be sure that it contains all the arguments that you 

believe the appeals court should consider in deciding your case. 

If you have been assigned a lawyer, you do not have the right to insist that the lawyer include 

arguments in the brief that your lawyer believes should not be presented to the appellate court.223 

You may, however, request permission to file a pro se supplemental brief (an additional brief of your 

own) to raise issues your lawyer left out of the original brief. The appellate court will likely (but not 

necessarily) accept your pro se brief, provided that you request to file it in a timely fashion, usually 

by writing for permission to the appellate court where your appeal will be heard, and provided you 

specifically identify in your request the issues that you intend to raise in the pro se brief. You must 

request this permission in writing within thirty days of the date that your attorney files the brief. 

You should make sure that your request is not too late or too general.224 The rules for when you must 

file your request can be found in the rules of the court to which you are appealing.225 

In response to your brief, your opponent (the prosecution) will almost certainly file a brief that 

argues that the trial court’s judgment should stand. After the appellate court receives your 

opponent’s brief, it will set a calendar date for oral argument.226 After your opponent files his brief, 

                                            
219. See N.Y. Crim. Proc. Law § 460.10(4)(b) (McKinney 2015). 

220. See generally N.Y. Crim. Proc. Law § 460.70 (McKinney 2015). 

221. See Appendix A of this Chapter to determine where you should direct your appeal. See generally 
N.Y. Comp. Codes R. & Regs. tit. 22, § 600.8 and N.Y. Comp. Codes R. & Regs. tit. 22, § 600.11 for 1st Dept. 
Appellate Division; N.Y. Comp. Codes R. & Regs. tit. 22, §§ 640.3, 640.5, 640.6 for 1st Dept. Appellate Term; 

N.Y. Comp. Codes R. & Regs. tit. 22, §§ 670.8, 670.10-a, 670.10-b, 670.10-c, 670.12 for 2d Dept. Appellate 
Division; N.Y. Comp. Codes R. & Regs. tit. 22, §§ 731.1, 731.2, 731.4 for 2d Dept. Appellate Term; N.Y. Comp. 

Codes R. & Regs. tit. 22, § 800.14 for 3d Dept. Appellate Division; N.Y. Comp. Codes R. & Regs. Tit. 22 § 1000.3 
(2015) and N.Y. Comp. Codes R. & Regs. tit. 22, § 1000.4 for 4th Dept. Appellate Division.  

222. Part B of Chapter 6 of the JLM describes briefs (memorandum of law) and other legal papers in 

more detail. 

223. See Jones v. Barnes, 463 U.S. 745, 751, 103 S. Ct. 3308, 3312, 77 L. Ed. 2d 987, 993 (1983) (holding 

that a defendant does not have the right to insist that his lawyer raise every possible argument that has some 

merit); People v. White, 73 N.Y.2d 468, 479, 539 N.E.2d 577, 583, 541 N.Y.S.2d 749, 755 (1989) (same). 

224. See People v. White, 73 N.Y.2d 468, 479, 539 N.E.2d 577, 583, 541 N.Y.S.2d 749, 755 (1989) (holding 

that while it would be “better practice” for appellate courts to accept timely supplemental pro se briefs, the 
denial of an application to accept a pro se brief is within the court’s discretion). 

225. In the second department of the appellate division, for example, if you want to file a pro se brief, you 

must do so within 30 days from the date your attorney filed her brief. For more information about the rules of 
the court to which you are applying, see JLM Chapter 5.  

226. Some appeals may take place without oral argument. Check the rules of the appellate court to which 

your appeal is directed. See N.Y. Crim. Proc. Law § 460.80 (McKinney 2015). 
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you also have the right to file a reply brief within a few days. A reply brief gives you the opportunity 

to point out factual errors in the respondent’s brief, or to mention relevant court decisions that have 

been issued since you submitted your initial brief. You are not allowed to raise new issues in your 

reply.227 

In an oral argument, your lawyer has about fifteen minutes to discuss the merits of your appeal 

directly with the appellate court.228 The purpose of the oral argument is to focus the judges’ attention 

on important points of your case and answer any questions or doubts they have about your claims. 

You should discuss with your lawyer any particular points that you would like emphasized in oral 

argument, since it is your lawyer’s final chance to convince the appellate court to rule in your favor. 

In some cases, you and your lawyer may decide that it is best not to argue your case orally. For 

example, your lawyer may believe an oral argument will add little to the arguments presented in 

your written brief. Keep in mind that there are risks involved in such a decision. In some cases, the 

court may consider waiving the oral argument as an admission that your case is weak. An oral 

argument also provides an important chance to clarify and expand on issues raised in your brief. You 

and your lawyer should consider the matter carefully before making a decision on how to proceed. 

Appellate court judges will decide your case after they read the briefs and hear the oral 

argument. The court may or may not explain in writing the reasons for its decision.229 Keep in mind 

that the whole process—from the time you file a notice of your appeal to the date the judges hand 

down their decision—is very time consuming and may be subject to delays. Despite the strict time 

limits for starting an appeal, the entire process can take several years to conclude. Each step may 

take several months—including gathering the necessary documents, preparing the brief, obtaining 

the respondent’s brief, getting a calendar date, and, finally, waiting for a decision. 

Throughout your appeal, you should take an active role even if you have a lawyer. This includes 

communicating frequently with your lawyer, suggesting issues for your lawyer to include in your 

briefs, and requesting copies of documents relating to your appeal. 

F. Continuing Your Appeal 

If your first appeal is not successful, you may be able to pursue your claim in a higher court or by 

an alternative procedure. This Part discusses how you can take an appeal that has been denied by an 

intermediate appellate court to the Court of Appeals. It also discusses alternatives that you may 

consider if the Court of Appeals denies your appeal. 

If the intermediate appellate court denies your appeal, you may continue pursuing your claim by 

appealing the intermediate appellate court’s order to New York’s highest court, the Court of Appeals. 

You can appeal an intermediate appellate court decision affirming or modifying a trial court decision 

against you only if: (1) the decision is based on the law alone or (2) the remedy ordered is illegal. 

Unlike the intermediate appellate courts, the Court of Appeals cannot vacate a conviction solely on 

the basis that the evidence does not sufficiently support the facts. In addition, the Court of Appeals 

cannot review a determination made by an intermediate appellate court based upon its “in the 

interest of justice” discretion.230 

Keep in mind that you do not have a right to appeal an intermediate appellate court decision to 

the Court of Appeals; you may do so only if you obtain a certificate granting leave (permission) to 

                                            
227. See, e.g., State Farm Fire & Cas. Co. v. LiMauro, 103 A.D.2d 514, 521, 481 N.Y.S.2d 90, 95 (2d Dept. 

1984) (“It is beyond cavil that raising a new substantive issue of law for the first time in a reply brief is 
improper. . . .”). See also Jonathan M. Purver & Lawrence E. Taylor, Handling Criminal Appeals § 128.12 506 

(Supp. 2004).  

228. The rules of the individual appellate courts set the amount of time allowed for oral argument. N.Y. 

Crim. Proc. Law § 460.80 (McKinney 2010). 

229. The practice of affirming a decision without a written explanation (known as “summary affirmance”) 

has been criticized by lawyers, but appellate courts sometimes do it nonetheless. See 21 C.J.S. Courts § 235 

(2012). 

230. N.Y. Crim. Proc. Law § 450.90(2) (McKinney 2005 & Supp. 2014). 
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appeal.231  You must apply for this certificate within thirty days after you are served with the 

appellate court order that you wish to appeal.232 THIS TIME LIMIT IS EXTREMELY IMPORTANT. 

You may seek permission to continue your appeal if the appellate court affirms the trial court 

judgment, sentence, or order against you, or if you are dissatisfied with the appellate court’s 

modification of the judgment, sentence, or order.233 

The specific procedure for obtaining permission to appeal depends upon the particular 

intermediate appellate court from which you are appealing. If you are appealing from any court 

other than the appellate division, you must seek permission from a judge of the Court of Appeals. 

However, if you are appealing from a decision of the appellate division, you may request a certificate 

of leave to appeal from either a judge of the Court of Appeals or a justice of the appellate division in 

the same department that handed down the decision that you are appealing.234 Many appellate 

division judges are hesitant to grant leave to appeal, however, because they know that the Court of 

Appeals likes to decide for itself what cases it will hear. You can file only one application, so you may 

wish to seek a certificate directly from the Court of Appeals. However, if an appellate division judge 

dissented from the majority in your case, you may decide to apply to that judge for a certificate of 

leave to appeal instead of going directly to a judge of the Court of Appeals. 

To request a certificate from a judge of the Court of Appeals, you must send an application to the 

clerk of the Court of Appeals. The application should be addressed to the chief judge, who will 

appoint one judge of the Court of Appeals to consider your application.235 Your application must 

include copies of the appellate briefs filed by you (or your lawyer) and by the prosecution, the 

appellate division decision, any other relevant documents you will rely upon, and a letter explaining 

why your case needs further review. You must also include relevant transcripts that demonstrate 

that your appeal is based on a question of law (which usually requires that you preserved the right to 

appeal when the error was made).236 Further review might be considered appropriate if your case 

presents a novel issue of law (that is, an issue that the court has never decided before), if the lower 

court did not follow established precedent, or if the appellate divisions differ in their approaches to 

the issue involved. For an example of an application to the Court of Appeals, see Form B-2 in 

Appendix B at the end of this Chapter. If the judge grants your application and issues a certificate, 

your appeal is taken. You may proceed to prepare your brief and oral argument. 

If the Court of Appeals denies permission to appeal, but you think you have “extraordinary and 

compelling reasons” for them to reconsider that denial, you may contest their decision. To do so, 

serve a request for reconsideration on the District Attorney, then send that same request and proof 

of its service on the District Attorney to the clerk of the court within thirty days of the issuance of 

the certificate denying permission. Your application will be reassigned to the same judge who 

originally ruled on it.237 Be aware that very few cases heard at the intermediate level reach the 

Court of Appeals.238 

                                            
231. N.Y. Crim. Proc. Law § 450.90(1) (McKinney 2005 & Supp. 2014). Form B-2 in Appendix B is a 

sample application for a certificate granting leave to appeal. 

232. N.Y. Crim. Proc. Law § 460.10(5)(a) (McKinney 2005 & Supp. 2014). 

233. N.Y. Crim. Proc. Law § 450.90(1) (McKinney 2005 & Supp. 2014). 

234. N.Y. Crim. Proc. Law § 460.20(2) (McKinney 2005 & Supp. 2014). If you are appealing from the 

decision of an intermediate appellate court other than the appellate division (i.e. the appellate term), you must 

request the certificate from a judge of the Court of Appeals. N.Y. Crim. Proc. Law § 460.20(2)(b) (McKinney 
2005 & Supp. 2014). 

235. N.Y. Crim. Proc. Law § 460.20(3)(b) (McKinney 2005 & Supp. 2014). 

236. See generally N.Y. Comp. Codes R. & Regs. tit. 22, § 500.20. 

237. N.Y. Comp. Codes R. & Regs. tit. 22, § 500.20(d). 

238. In 2013, the Court of Appeals decided 111 criminal appeals. See Chief Administrator of the Courts, 

State of N.Y., The 36st Annual Report of the Chief Administrator of the Courts (2013), available at 
http://nycourts.gov/reports/annual/pdfs/UCS_AnnualReport_2013.pdf (last visited Mar. 7, 2017). See also 
Preiser, Practice Commentaries, N.Y. Crim. Proc. Law § 450.90 (McKinney 2005 & Supp. 2012) (discussing 

appellant’s hurdles to reaching appeals court). 
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If the Court of Appeals hears your appeal, it will affirm, reverse, or modify the intermediate 

appellate court order.239 If it reverses or modifies the intermediate appellate court, it will also take or 

direct the appellate court to take some appropriate corrective action.240 

If the Court of Appeals does not hear your appeal, or if it hears your appeal but rules against 

you, you may still have other opportunities for relief. First, if your case involves issues of federal 

law,241 you can apply for a writ of certiorari.242 This would allow you a final appeal on those federal 

issues to the United States Supreme Court, but the Supreme Court very rarely grants such 

permission. 243  Second, in certain circumstances, you may seek to challenge your conviction or 

sentence through a different post-conviction proceeding, such as an Article 440 motion, a petition for 

state habeas corpus, or a petition for federal habeas corpus. See JLM Chapters 20, 21, and 13, 

respectively, for explanations of these remedies. 

G. Three Options for Dealing with Ineffective Assistance of Appellate Counsel 

When you appeal your conviction, you have the right to effective assistance from your appellate 

lawyer.244  This Part addresses what to do if you believe that your appointed attorney is not raising 

all the issues that should be pursued on appeal or is otherwise failing to represent you appropriately. 

Note that you also have a right to receive effective assistance from your trial lawyer, and if you did 

not receive effective assistance at your trial this could itself be grounds for appeal. For information 

about effective assistance from your trial lawyer, see JLM Chapter 12, “Appealing Your Conviction 

Based on Ineffective Assistance of Counsel”. 

This Part will discuss three particular strategies that may be valuable for you: (1) responding to 

an Anders brief submitted by your attorney, (2) filing supplemental briefs along with those of your 

attorney, and (3) applying for a writ of error coram nobis for relief from ineffective counsel. 

1. Anders Briefs 

You may encounter a situation in which the attorney appointed for your criminal appeal asks the 

court for permission to withdraw from your case by filing a motion known as an “Anders brief.” An 

attorney files an Anders brief if she or he concludes, after reviewing your case, that there aren’t any 

non-frivolous, or substantial and important, claims you could make on appeal. But, in the brief, your 

                                            
239. N.Y. Crim. Proc. Law § 470.35(3) (McKinney 2009 & Supp. 2014). 

240. N.Y. Crim. Proc. Law § 470.40(1) (McKinney 2009 & Supp. 2014). 

241. For example, violations of the U.S. Constitution present issues of federal law. See 28 U.S.C. § 1331 

(2012). 

 242.  The Supreme Court has rules governing petitions for writs of certriorari. See Sup. Ct. R. 12–16. A 

writ of certiorari is a petition requesting that the Supreme Court review a lower court’s decision. Supreme Court 

Rules 12–16 outline the steps of requesting a writ of certiorari. Rule 12 outlines how many copies of a petition 

must be filed, steps for notifying people involved, and the timeline and steps for the Clerk to certify and 

transmit the record. Rule 13 outlines the timeline for filing a writ of certiorari after a judgment from a lower 

court or denial of a request for discretionary review. Rule 14 outlines what a writ of certiorari must contain, 

including items such as a short and clear question, a short and clear set of facts, a list of all people or groups 

involved, and a date or the judgment or order. Rule 15 outlines the opposing person’s or group’s right to submit 

a brief stating why a writ of certiorari should not be granted, the contents of such a brief, and the timeline for 

filing this brief. Rule 16 outlines the Court’s procedures for granting or denying the petition. 

 243. In 2013—2014 just 117 petitions for certiorari were granted (that is, had a hearing in the Supreme 

Court), and 4,684 were denied or dismissed. That is a success rate below 3%. U.S. Courts of Appeals, Petitions 

for Review on Writ of Certiorari to the Supreme Court Filed, Terminated, and Pending—During the 12-Month 

Period Ending September 30, 2014 (Sept. 30, 2014), http://www.uscourts.gov/statistics/table/b-2/judicial-

business/2014/09/30 (last visited, Mar. 7, 2017). 

244. Evitts v. Lucey, 469 U.S. 387, 396, 105 S. Ct. 830, 836, 83 L. Ed. 2d 821, 829 (1985) (holding that 

fairness of the appellate process requires that a defendant receive more than nominal representation from 

counsel); Douglas v. California, 372 U.S. 353, 357, 83 S. Ct. 814, 816, 9 L. Ed. 2d 811, 815–16 (1963) (holding 
that the state requirement that requires indigent defendants to make a preliminary showing of merit prior to 

assignment of appellate counsel was unconstitutional). 
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attorney must also identify, by references to the trial record, any issues with at least arguable merit, 

supported by legal authority.245 After reviewing the Anders brief, a court will grant your attorney’s 

request to withdraw from handling your appeal if it determines that your attorney has fulfilled the 

obligation to thoroughly examine the trial record for arguably appealable issues. If the court agrees 

that there are not any non-frivolous claims you could make on appeal, it will affirm the judgment 

from which you seek to appeal and dismiss your appeal. But, if the court concludes there are non-

frivolous claims on which you could base an appeal (whether or not it thinks you will actually 

prevail), the court will appoint you a new attorney to help with your appeal.246 

The fact that your attorney files an Anders brief does not in itself constitute ineffective 

assistance of counsel.247 However, your attorney’s duty in the matter of your appeal is to be an 

“active advocate,” and his or her Anders brief must be more than a simple assertion that there are 

not any non-frivolous claims that you could make on appeal. It must show that your attorney made 

an independent and conscientious examination of the record for the purposes of your appeal.248 You 

may disagree with your attorney over whether certain issues of your case should be appealed. Your 

attorney must raise all issues that, in his or her professional judgment, have arguable merit, but he 

or she is not obliged to raise every non-frivolous issue you request.249 

If you believe that there are non-frivolous issues that should be pursued on appeal, but your 

attorney refuses to do so and instead files an Anders brief, you will generally have the opportunity to 

file a pro se supplemental brief on any issues you believe to be meritorious (deserving consideration 

by the court).250 You should refer to the rules of the court to which you are appealing to determine 

whether you must first apply for permission to submit your brief and whether there are any criteria 

the court may have set out for the format of your brief. Your attorney is required to inform you of the 

fact that he has filed an Anders brief that will likely result in an affirmation of your conviction, and 

                                            
245. Anders v. California, 386 U.S. 738, 744, 87 S. Ct. 1396, 1400, 18 L. Ed. 2d 493, 498 (1967) (holding 

that “[I]f counsel finds his case to be wholly frivolous, after a conscientious examination of it, he should so 
advise the court and request permission to withdraw. That request must, however, be accompanied by a brief 

referring to anything in the record that might arguably support the appeal.”). But see Smith v. Robbins, 528 
U.S. 259, 272, 120 S. Ct 746, 756–57, 145 L. Ed. 2d 756, 771–72 (2000) (holding that states may adopt 

procedures that differ from that described in Anders, so long as the underlying goal of adequate appellate 
review required by the 14th Amendment is met). However, “the procedures adopted by New York courts closely 

parallel and are clearly modeled upon the procedure set forth by the Supreme Court in Anders.” People v. 
Stokes, 95 N.Y.2d 633, 637, 744 N.E.2d 1153, 1155, 722 N.Y.S.2d 217, 219 (2001) (describing the procedures for 

Anders briefs that New York courts have adopted and holding that the Anders brief filed by assigned counsel 
was insufficient because it did not adequately advocate available non-frivolous arguments on defendant’s 

behalf). 

246. Anders v. California, 386 U.S. 738, 744, 87 S. Ct. 1396, 1400, 18 L. Ed. 2d 493, 498 (1967) (describing 

appointed attorneys’ duties to handle appeals); see also People v. Stokes, 95 N.Y.2d 633, 637, 744 N.E.2d 1153, 

1155, 722 N.Y.2d 217, 219 (2001) (describing procedures New York courts have adopted for Anders briefs and 
holding that the Anders brief filed by assigned counsel was insufficient because it did not adequately present 

available non-frivolous arguments). 

247. McCoy v. Court of Appeals of Wisconsin, 486 U.S. 429, 444, 108 S. Ct. 1895, 1904–1905, 100 L. Ed. 

2d 440, 456–57 (1988) (upholding constitutionality of a state requirement that when counsel filed a no-merit 

brief, he must include an explanation of why an issue lacked merit); see also Anim v. United States, 2013 U.S. 
Dist. LEXIS 113462,  at *18–9, 2013 WL 4056211, at *7 (S.D.N.Y. Aug. 12, 2013) (holding the “filing of an 

Anders brief does not in itself constitute ineffective assistance of counsel”). 

248. Anders v. California, 386 U.S. 738, 744, 87 S. Ct. 1386, 1400, 18 L. Ed. 2d. 493, 498 (1967) (stating 

that if after a conscientious review of the case, counsel finds it to be frivolous, he or she may request permission 
to withdraw along with “a brief referring to anything in the record that might arguably support the appeal”). 

249. Jones v. Barnes, 463 U.S. 745, 751–54, 103 S. Ct. 3308, 3312–14, 77 L. Ed. 2d 987, 993–95 (1983) 

(holding that appellate counsel fulfilled duty of representing client to the best of his ability even though counsel 
did not raise every non-frivolous issue). 

250 .  United States v. Gomez-Perez, 215 F.3d 315, 320 (2d Cir. 2000) (stating that “[i]f counsel 

subsequently determines that an Anders brief is appropriate and thereafter files such a brief, this Court must. . 
. afford the defendant an opportunity to raise pro se any issues he feels merit discussion.”) (citing Anders v. 

California, 386 U.S. 738, 744, 87 S. Ct. 1396, 1400, 18 L. Ed. 2d 493, 498 (1967)). 
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he must also inform you of your right to file a pro se supplemental brief.251 Your attorney must also 

provide you with a copy of the brief.252 

You should file a supplemental brief or else you may waive other rights unrelated to your direct 

appeal. If you do not file your own brief in response to your attorney’s Anders brief, you could be 

prevented from successfully pursuing habeas relief on issues that could have been raised on appeal, 

including ineffective assistance of counsel. For example, to obtain federal habeas relief, a petitioner 

must exhaust state remedies and show that his constitutional rights were violated.253 If you do not 

raise issues in a pro se brief, a court may find that you did not exhaust state remedies and bar you 

from bringing a federal habeas petition.254 Further, where your attorney has submitted an Anders 

brief rejecting issues in your supplemental brief as frivolous, New York courts may assign new 

counsel for your appeal.255 

Finally, note that Anders is only binding law in federal court.256 That being said, citing Anders in 

state appeals is persuasive since state courts must follow an Anders-like analysis to ensure that your 

Fourteenth Amendment rights are upheld and since New York’s procedures “closely parallel” 

Anders.257 

2. Filing Supplemental Briefs 

Though you do not have an absolute right to file briefs to supplement the arguments made by 

your appeals attorney in his or her brief, many appellate courts allow you to do so.258 You should first 

apply to the court to which you are appealing for permission to file. Permission will usually be 

granted if you request permission within thirty days of the date your appeals attorney has filed his 

or her brief AND you specifically identify the issues you intend to raise in the pro se brief. You 

should consult the specific Department’s rules and regulations for what your request should 

include.259 It is important to follow the timeliness and specificity requirements, because if you do not, 

the court will likely deny permission to file. 

3. Applying for Writ of Error Coram Nobis 

If you want to challenge an appellate court’s affirmation of your conviction on the grounds that 

you received ineffective assistance of appellate counsel, you may do so by filing a writ of error coram 

                                            
251. United States v. Gomez-Perez, 215 F.3d 315, 321 n.2 (2d Cir. 2000) (stating that an attorney should 

“adhere to standard procedure by including with his Anders brief an affidavit certifying” that he has informed 

his client of the filing of the brief, which will likely result in the affirmance of the client’s conviction). 

252. Anders v. California, 386 U.S. 738, 744, 87 S. Ct. 1396, 1400, 18 L. Ed. 2d 493, 498 (1967) (stating 

that “[a] copy of counsel’s brief should be furnished” to the defendant). 

253. See JLM Chapter 13, “Federal Habeas Corpus,” for more information on federal habeas and 

exhaustion.  

254. See Marone v. United States, 10 F.3d 65, 67 (2d Cir. 1993) (“In order to raise a claim that could have 

been raised on direct appeal, a § 2255 petitioner must show cause for failing to raise the claim at the 
appropriate time and prejudice from the alleged error.”). 

255. See, e.g., People v. Pertillar, 15 A.D.3d 679, 679–80, 789 N.Y.S.2d 921, 922 (2d Dept. 2005) (relieving 

attorney who had filed Anders brief and assigning new counsel to represent defendant on appeal). 

256. Smith v. Robbins, 528 U.S. 259, 265, 120 S. Ct 746, 753, 145 L. Ed. 2d 756, 767 (2000) (holding that 

states may adopt procedures that differ from those described in Anders, so long as the underlying goal of 

adequate appellate review required by the 14th Amendment is met).  

257. See People v. Stokes, 95 N.Y.2d 633, 637, 744 N.E.2d 1153, 1155, 722 N.Y.S.2d 217, 219 (2001) 

(noting that the “procedures adopted by New York courts closely parallel and are clearly modeled upon the 
procedure set forth by the Supreme Court in Anders.”). 

258. See People v. White, 73 N.Y.2d 468, 479, 539 N.E.2d 577, 583, 541 N.Y.S.2d 749, 755 (1989) (finding 

while it would be “better practice” for appellate courts to accept timely supplemental pro se briefs, courts can 
decline to accept them). 

259. For more information about the rules of the court to which you are applying, see JLM Chapter 5, 

“Choosing a Court and a Lawsuit: An Overview of the Options”. 
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nobis.260 A writ of error coram nobis is a way to challenge your conviction because of fundamental 

errors at trial or on appeal. For example, you can use a writ of error coram nobis if your appellate 

lawyer failed to prosecute an appeal or to raise all issues effectively.261 

You should direct the petition to the appellate division “where the allegedly deficient 

representation occurred.”262 Note, if you wish to challenge your conviction’s affirmance because of 

ineffective assistance of appellate counsel in New York state, the only way to do so is a writ of error 

coram nobis; you may not challenge it with a motion to vacate judgment under New York Criminal 

Procedure Law Section 440.10.263 If your petition is granted, the appellate court may allow you (most 

likely with a new lawyer) to re-argue your original appeal.264 If your petition is denied, you may 

appeal that decision to the Court of Appeals.265 

A form for writs of error coram nobis can be found in Appendix B-7. In the coram nobis brief, you 

must explain the particular actions your appellate counsel took and the actions you believe your 

attorney should have taken. Your statements—both of the facts and arguments—should be as clear 

and specific as possible. Also, be sure to consult the rules of the particular jurisdiction for additional 

deadlines and requirements that you must follow. Note that you also have the right to effective 

assistance from your trial lawyer. For information about how to challenge your trial lawyer’s 

assistance, see JLM Chapter 12, “Appealing Your Conviction Based on Ineffective Assistance of 

Counsel”. 

H. Conclusion 

If you believe a harmful error occurred at your hearing or trial, you may be able to appeal and 

have the error corrected. The first step in this process is determining whether your appeal is 

prevented by time, plea agreements, failure to protest, or various other reasons. If your appeal is not 

prevented and you are eligible to appeal, you should begin the process and get a lawyer. You have 

the right to a lawyer, and without one you risk making a mistake that will waste your limited 

opportunity to appeal. Next, your lawyer or you will need to decide the specific legal basis for your 

appeal and file the correct appeals papers at the proper times to the right court. The appeals process 

can feel overwhelming and complicated, but, by following the steps in this Chapter, you should be 

able to appeal your conviction. 

 

                                            
260. People v. Bachert, 69 N.Y.2d 593, 594, 509 N.E.2d 318, 319, 516 N.Y.S.2d 623, 624 (1987) (holding 

claims of ineffective assistance of counsel in the intermediate appellate court will be determined through the 

writ of error coram nobis). 

261. People v Forsythe, 105 A.D.3d 1430, 964 N.Y.S.2d 363 (4th Dept. 2013) (granting motion for writ of 

error coram nobis where defendant had not been represented, nor informed of his right to be represented, on the 

People’s appeal); People v. Shegog, 23 A.D.3d 1158, 1158, 807 N.Y.S.2d 764, 764-65 (4th Dept. 2005) (granting 
motion for writ of error coram nobis where the court found merit in defendant’s contention that “counsel failed 

to raise an issue on direct appeal that would have resulted in reversal”); People v. Bachert, 69 N.Y.2d 593, 598, 
509 N.E.2d 318, 321, 516 N.Y.S.2d 623, 626 (1987) (“[A] motion for a writ of error coram nobis lies where it was 

asserted that a court-appointed lawyer failed to prosecute an appeal”) (citing People v. De Renzzio, 14 N.Y.2d 
732, 199 N.E.2d 172, 250 N.Y.S.2d 76 (1964)). 

262. People v. Bachert, 69 N.Y.2d 593, 599, 509 N.E.2d 318, 322, 516 N.Y.S.2d 623, 627 (1987) (“[T]he 

natural venue for coram nobis review of ineffective assistance of appellate counsel claims is in the appellate 
tribunal where the allegedly deficient representation occurred.”). 

263. People v. Bachert, 69 N.Y.2d 593, 595–96, 509 N.E.2d 318, 319, 516 N.Y.S.2d 623, 624 (1987) (“[A] 
common-law coram nobis proceeding brought in the proper appellate court is the only available and appropriate 

procedure and forum to review a claim of ineffective assistance of appellate counsel.”). 

264. People v. Walton, 40 A.D.3d 1258, 1259, 836 N.Y.S.2d 442, 443 (3d Dept. 2007) (granting coram 
nobis relief in part and reinstating defendant’s appeal as to certain issues). 

265. People v. Stultz, 2 N.Y.3d 277, 281, 810 N.E.2d 883, 885–86, 778 N.Y.S.2d 431, 433–34 (2004) 

(explaining that an intermediate appellate court’s decision regarding a petition for a writ of error coram nobis 
may be appealed to the Court of Appeals and defining the Court of Appeal’s “meaningful representation” 

standard of review for such an appeal). 
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APPENDIX A 

THE COURT TO WHICH YOU SHOULD APPEAL 

Please also refer to the inside back cover of the JLM, which shows the structure of the 

New York court system. 

 

Crime 

Court Where You 

Were Convicted266 

Court Where Appeal 

May be Heard 

Misdemeanor Local criminal court outside 

New York City 

County court of the county where 

you were convicted; or the Appellate 

Term of the New York State 

Supreme Court in the Second, 

Third, or Fourth Departments, if 

the appellate division of that 

department so directs.267 

Misdemeanor New York City Criminal Court 

in New York or Bronx Counties 

Appellate Term for the New York 

State Supreme Court of the First 

Department. 

Misdemeanor New York City Criminal Court 

in Kings, Queens, or Richmond 

Counties 

Appellate Term for the New York 

State Supreme Court of the Second 

Judicial Department. 

Misdemeanor County court Appellate division of the 

department where you were 

convicted; or the Appellate Term of 

the New York State Supreme Court 

in the Second, Third, or Fourth 

Departments, if the appellate 

division of the department so 

directs. 

Felony County court Appellate division of the 

department where you were 

convicted. 

Any Offense New York State  

Supreme Court 

Appellate division of the 

department where you were 

convicted. 

 

  

                                            
266. This is also the court where you file your notice of appeal.  

267. N.Y. Crim. Proc. Law § 450.60 (McKinney 2005). The Appellate Division of the Second Department 

does direct certain classes of cases to the appellate term. Rules of the Second Department that discuss this 

matter may be found in McKinney’s New York Rules of Court. See N.Y. Crim. Proc. Law § 730.1 (McKinney 

2005); see also N.Y. Comp. Codes R. & Regs. tit. 22, § 730.1. 
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APPENDIX B 

SAMPLE PAPERS FOR A CRIMINAL APPEAL268 

This Appendix contains the following materials: 

B-1. Notice of Appeal as of Right to an Intermediate Appellate Court269 from a 

Superior Court270 Judgment, Sentence, Judgment and Sentence, or Order 

B-2. Notice of Application for a Certificate Granting Leave to Appeal to an 

Intermediate Appellate Court or to the Court of Appeals 

B-3. Papers Needed to Obtain the Services of a Lawyer Without Cost on Appeal, or 

Other Poor Person Relief 

a. Notice of Motion to Proceed as a Poor Person 

b. Affidavit in Support of Motion to Proceed as a Poor Person on Appeal 

B-4. Papers Needed to Get Release on Bail Pending Appeal 

a. Notice of Motion for Recognizance or Bail Pending Appeal 

b. Affidavit in Support of Motion for Recognizance or Bail Pending Appeal 

B-5. Notice of Motion for Extension of Time in Which to Take an Appeal Pursuant to 

New York Criminal Procedure Law Section 460.30 

B-6. Affidavit in Support of Motion for Extension of Time to Take Appeal 

B-7 Petition for Writ of Error Coram Nobis 

DO NOT TEAR THESE FORMS OUT OF THE JLM. If you simply tear these papers out of the 

JLM and send them to the court, the court will ignore the papers. Write your own versions of these 

forms, and fill them out according to the facts of your particular case. The endnotes following the 

sample documents tell you how to fill in the necessary information. Consult Parts A through F of this 

Chapter and Chapter 6 of the JLM, “An Introduction to Legal Documents,” for assistance in 

preparing your case. The name and address of the court to which you should send these papers are 

contained in Appendices I and II of the JLM.  

 

                                            
268. These forms are based in part upon McKinney’s Forms, a useful resource providing sample forms for 

almost any action you may wish to bring. The samples we have provided are broad and general, while the 

McKinney’s Forms are specific and correspond to the statute underlying your action. See generally 18B West's 

McKinney’s Forms Criminal Procedure Law §§ 450–70 (2015). 

269. New York law uses the term “intermediate appellate court” to refer to the appellate courts in each 

county that decide the defendant’s first appeal. These courts are the appellate division and the appellate term.  

270. New York law uses the general term “superior court” to include both the supreme court and certain 

county courts in different counties that have jurisdiction over both felonies and misdemeanors.  
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B-1. NOTICE OF APPEAL AS OF RIGHT TO AN INTERMEDIATE APPELLATE 
COURT FROM A SUPERIOR COURT JUDGMENT, SENTENCE, JUDGMENT 

AND SENTENCE, OR ORDERi 

Supreme Court of the State of New Yorkii  

County of ___________________________iii 

----------------------------------------------------------x 

The People of the State of New York,  : 

Plaintiffs, : Notice of Appeal 

 : 

- against -  : Indictment No. __________iv 

 : 

____________________________,v : 

Defendant. : 

----------------------------------------------------------x 

PLEASE TAKE NOTICE, that defendant, __________________, hereby appeals pursuant to 

section 450.10, subdivision (1), of the Criminal Procedure Law of the State of New Yorkvi to the 

Appellate Division of the Supreme Court, _______________vii Judicial Department, from the ________-

_, _____viii judgment made and entered by Hon. __________,ix convicting [him/her] of the class ____x 

felony of ___________xi and that this appeal is taken from said judgment and from each and every 

part thereof and every intermediate order made therein. 

Dated:____________,xii New York 

____________xiii 

___________________________ 

Attorney for Defendantxiv 

 

 ____________________________________ Street 

 ________________________________ New York 

Telephone Number:  ________________________ 

To: Hon. ________________________xv 

District Attorney| 

 

 _______________________ County 

 ________________________ Street 

 _________________ , New York 

Clerk 

Supreme Court of the State of New York 

 ____________________________ County 

 ____________________________ Street 

 _____________________ , New York 
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B-2. NOTICE OF APPLICATION FOR A CERTIFICATE GRANTING  
LEAVE TO APPEAL TO AN INTERMEDIATE APPELLATE COURT OR  

TO THE COURT OF APPEALSxvi 

Court of Appeals of the State of New York 

----------------------------------------------------------x 

The People of the State of New York,  : 

  Plaintiffs-Respondents, : : Notice of Application 

 :  

- against - :  Indictment No. _________xvii 

 : 

 ______________________________________ ,xviii: 

  Defendant-Appellant. _____________________ : 

----------------------------------------------------------x 

PLEASE TAKE NOTICE, that upon the annexed affidavit, the above named defendant-appellant 

makes application to _______xix to determine the application hereby made for a certificate,xx pursuant 

to section 460.20 of the Criminal Procedure Law of the State of New York, certifying that this case 

involves a question of law that ought to be reviewed by the Court of Appeals and granting leave to 

appeal to the Court of Appeals from __[date]_____, _[year]_ order of the Appellate Division ______xxi 

Judicial Department which affirmed the ___[date]__, _[year]_, Supreme Court, ______________ 

County, judgment convicting defendant of the class ______ felony of ______________ and sentencing 

defendant to an indeterminate term of imprisonment at ________________________.xxii 

Dated: _____________________  

___________________xxiii 

 __________________________________________ 

Attorney for Defendant-Appellant 

[Address and phone number]xxiv 

To: Clerk 

Court of Appeals of the State of New York 

Court of Appeals Hall 

20 Eagle Street 

Albany, New Yorkxxv 

To: [Name of District Attorney] 

District Attorney, [name of county] County 

[PO Address]271 

 

                                            
271 Fill in the name and address of the District Attorney of the county in which you were tried. Include this 

information on both the copy you are sending to the District Attorney and on the two copies you are sending to 

the trial court, so that the clerk of the trial court will know that you have notified the District Attorney. See 

Appendix III of the JLM for a list of addresses of New York district attorneys. 
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B-3. PAPERS NEEDED TO OBTAIN THE SERVICES OF A LAWYER  
WITHOUT COST ON APPEAL, OR OTHER POOR PERSON RELIEF 

These papers will allow you to obtain a free copy of the trial transcript, as well as a lawyer. 

Remember that these papers (like all in this Chapter) are for an appeal under the law of New York 

State. They are not the correct papers to file if you are filing a poor person’s action in federal court or 

in another state’s court.  

a. Notice of Motion to Proceed as a Poor Person 

Supreme Court of the State of New York, 

Appellate Division,xxvi  

___________________xxvii Judicial Department 

-----------------------------------------------------------x 

The People of the State of New York, : 

Plaintiffs-Respondents, : Notice of Motion to Proceed 

 :  As a Poor Person Upon Appeal 

- against - :  

 : Indictment No. _________xxviii 

_____________________________,xxix : 

Defendant-Appellant. : 

-----------------------------------------------------------x 

PLEASE TAKE NOTICE, that upon the affidavit of _______________, sworn to on the ________ 

day of __________, _____,xxx a motion pursuant to New York Civil Practice Law and Rules 1101 will 

be made at a term of this court, for an order permitting defendant-appellant to prosecute this appeal 

from the judgment entered in this action on the _________ day of _______, _____xxxi as a poor person, 

directing that [he/she] be furnished a copy of the stenographic transcript of the trial of this action 

without fee, and granting permission to appeal on the original record, upon the ground that said 

defendant-appellant has insufficient income and property to enable [him/her] to pay the costs, fees, 

and expenses to prosecute said appeal, and for such other and further relief as this Court may deem 

just and proper. 

Dated: _____ ________________ 

_________________xxxii _______  

__________________xxxiii 

Defendant-Appellant 

To:  ____________________________  

District Attorney 

[Address]xxxiv 

 

- or - 

 

Clerk 

Appellate Division, ____ Judicial Department  

[Address]xxxv
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b. Affidavit in Support of Motion to Proceed as a Poor Person on Appeal 

Supreme Court of the State of New York 

Appellate Division,  

____________ Judicial Departmentxxxvi 

-----------------------------------------------------------x 

___________________________xxxvii : 

Defendant-Appellant, : Affidavit in Support of 

 : Motion to Proceed as a 

- against - : Poor Person Upon Appeal 

 : 

The People of the State of New York : Indictment No. _______xxxviii 

Plaintiffs-Respondent. : 

-----------------------------------------------------------x 

State of New York 

County of _____________xxxix 

_______________________________,xl being duly sworn, deposes and says: 

1. I am the petitioner in the above-captioned case, and I make this affidavit in support of the 

attached motion to proceed in forma pauperis. 

2. I am presently in the custody of the Superintendent of _________ at ______________ pursuant 

to a judgment of the Supreme Court of the State of New York, ___________ County, rendered on 

________, _____, convicting me of _________, in the _______ degree, and sentencing me to ______ 

years’ imprisonment.xli 

3.  A notice of appeal pursuant to pursuant to [section 450.10, subdivision (1) – or subdivision 

(2) – of the Criminal Procedure Law of the State of New York] was served upon attorney for plaintiff-

respondent, on [date of service of notice of appeal], and that notice was filed in the office of the Clerk 

of the County of [name of county] on [date of filing of notice of appeal]. 

3. I am unable because of my indigence to pay the costs, fees, and expenses necessary to 

prosecute this appeal. I am currently incarcerated and am earning $_____ per week in income. I own 

$_____ worth of property. No other person has a beneficial interest in the outcome of this appeal. 

4. During the trial I was represented by ________________.xlii 

5. I believe in good faith that I am entitled to the relief that I am seeking in this case. 

WHEREFORE, I respectfully ask for an order permitting me to prosecute this appeal as a poor 

person and that I be furnished with the stenographic transcript of this action without fee and that I 

be assigned an attorney to represent me on appeal and for such other and further relief as may be 

proper and equitable. 

 _______________________________________ xliii 

Defendant-Appellant 

Sworn to before me 

this _______ day of __________, _____ 
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 ____________________________________  

Notary Publicxliv 
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B-4. PAPERS NEEDED TO GET RELEASE ON BAIL PENDING APPEALxlv 

a. Notice of Motion for Recognizance or Bail Pending Appeal 

Supreme Court of the State of New York 

____________ Judicial Departmentxlvi 

----------------------------------------------------------x 

The People of the State of New York : 

  Plaintiffs-Respondents, : Motion for  

 :  Recognizance or Bail  

- against - : 

 :  Indictment No. ________xlvii 

________________________xlviii : 

  Defendant-Appellant. : 

-----------------------------------------------------------x 

PLEASE TAKE NOTICE, that upon the annexed affidavit of ___________ sworn to on the 

_________ day of _______, ____xlix and upon all proceedings in this case, a motion pursuant to section 

510.20 of the Criminal Procedure Law of the State of New York is made to this Court for an order 

revoking the order committing ______________l to the custody of the ______________li and releasing 

me in my own recognizance or on bail, on the grounds set forth in the annexed affidavit, and for such 

other and further relief as to the court may seem just and proper. 

Dated:___________________ 

 _____________________________ lii 

 ____________________________ liii 

Defendant-Appellant 

To:  ________________________  

District Attorney 

[Address]liv 

 

- or - 

 

Clerk 

Appellate Division, ____ Judicial Department  

[Address]lv 
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b. Affidavit in Support of Motion for Recognizance or Bail Pending Appeal 

Supreme Court of the State of New York 

________ Judicial Departmentlvi 

-----------------------------------------------------------x 

The People of the State of New York : 

  Plaintiffs-Respondents, : Affidavit in Support of 

 : Motion for Recognizance 

- against - : or Bail Pending Appeal 

 : 

___________________________lvii : Indictment No. _________lviii 

  Defendant-Appellant. : 

-----------------------------------------------------------x 

State of New York 

County of ___________lix 

_______________________lx being duly sworn, deposes and says: 

1. I am the defendant-appellant above named and I make this affidavit in support of the 

annexed notice of motion. 

2. On the _______ day of ______, _____, I was convicted of _________ in the _________ degree 

(Judge __________) and I am presently in the custody of the Superintendent of ____________ at 

______________ pursuant to the judgment and sentence in the case.lxi 

3. I am now appealing my conviction of ____________, and I filed a Notice of Appeal on 

______________, _____.lxii 

4. I believe that the facts of my case warrant the issuance of an order securing my release on 

bail in my own recognizance: 

_____________________________________________________________________________________________

_______________________________________________.lxiii 

5. Deponent believes that the appeal herein has great merit and that there is a reasonable 

possibility of ultimate reversal of the judgment of conviction appealed from. The reasons why said 

judgment of conviction should be reversed are:  

_____________________________________________________________________________________________

_______________________________________________.lxiv 

 

6. No previous application has been made for the relief sought herein. 

WHEREFORE, I respectfully pray that an order be entered revoking the order committing me to 

the custody of ___________________lxv and releasing me in my own recognizance or on bail, together 

with such other and further relief as this court may deem proper and just. 

 _______________________________________ lxvi 

Sworn to before me 
this _________ day of __________, _____ 

____________________________________ 

Notary Publiclxvii 
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B-5. NOTICE OF MOTION FOR EXTENSION OF TIME IN WHICH TO TAKE AN 

APPEAL PURSUANT TO NEW YORK CRIMINAL PROCEDURE LAW § 460.30lxviii 

Supreme Court of the State of New York 

Appellate Division ____________ Departmentlxix 

-----------------------------------------------------------x 

The People of the State of New York : 

Plaintiffs-Respondents, : Notice of Motion For 

 : Extension of Time to 

 : Appeal Pursuant to 

- against - : CPL § 460.30 

 : 

__________________________lxx : Indictment No. _________lxxi 

  Defendant-Appellant. : 

-----------------------------------------------------------x 

PLEASE TAKE NOTICE, that upon the annexed affidavit of __________lxxii sworn to on the _____ 

day of _______, _____,lxxiii and upon all the proceedings in this case, a motion pursuant to section 

460.30 of the Criminal Procedure Law of the State of New York is made to this Court for an order 

reinstating the time for taking an appeal from the [judgment/sentence/order] imposed by the 

Supreme Court of the County of __________lxxiv rendered on the _______ day of ______, _____lxxv upon 

conviction of the above named defendant of the crime of _________, in the _______ degreelxxvi upon the 

ground that said defendant’s failure to file a notice of appeal in timely fashion resulted from 

______________________________________________________________ 

______________________________________________________________________________, lxxvii  and for 

such other and further relief as the Court may deem just and proper.  

Dated:__________________ 

 ________________________ lxxviii 

 _______________________________________ lxxix 

Defendant-Appellant 

To: Hon. ____________ 

District Attorney 

[Address]lxxx 

 

Clerk 

___________Appellate Division 

___________Judicial Department 

[Address]lxxxi 
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B-6. AFFIDAVIT IN SUPPORT OF MOTION FOR EXTENSION OF  
TIME TO TAKE APPEAL 

Supreme Court of the State of New York 

Appellate Division ___________ Departmentlxxxii 

------------------------------------------------------------x 

The People of the State of New York : 

  Plaintiffs-Respondents, : Affidavit in Support of 

 : Motion for Extension of 

- against - : Time to Appeal Pursuant 

 : to CPL § 460.30 

 : 

_________________________lxxxiii : Indictment No. _________lxxxiv 

  Defendant-Appellant. : 

------------------------------------------------------------x 

__________________________,lxxxv being duly sworn, deposes and says: 

That I am the defendant herein and submit this affidavit in support of my application for leave 

to serve a notice of appeal within thirty days after the granting of an order permitting me to file 

pursuant to Section 460.30 of the Criminal Procedure Law of the State of New York. 

On ___________, _____, I was convicted of ___________ in the _______ degree. (Trial Judge 

____________.) I received a sentence of _____________ years on _____________, _____. (Judge 

____________.)lxxxvi 

I desire to take an appeal to this Court from that conviction and sentence, but have failed to file 

a Notice of Appeal within the prescribed thirty-day period. That period expired on the [date of 

expiration of period. I failed to file my Notice of Appeal within thirty days because: 

_____________________________________________________________________________________________

_________________________________________________________________________.lxxxvii 

WHEREFORE, I respectfully urge this Court to extend the time within which a notice of appeal 

may be served and filed pursuant to section 460.30 of the Criminal Procedure Law of the State of 

New York and issue an order granting this application permitting me to serve and file a notice of 

appeal within thirty days from the date of said order and for such other relief as this Court may 

deem just and proper. 

 __________________________________________ 

Defendant-Appellant272 

Sworn to before me 

this ________ day of ___________, _____. 

____________________________________lxxxviii 

Notary Public  

                                            
272 Do not sign until the notary is present. 
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B-7. PETITION FOR WRIT OF ERROR CORAM NOBIS 

Supreme Court of the State of New York 

Appellate Division ____________ Departmentlxxxix 

 

----------------------------------------------------------x 

The People of the State of New York, : 

  Plaintiffs-Respondents, : Petition for Writ of Error  

  Coram Nobis 

 :  

- against - :  Indictment No. _________xc 

 : 

 _______________________________________ ,xci: 

  Defendant-Petitioner: 

----------------------------------------------------------x 

 

PLEASE TAKE NOTICE that above-named defendant-petitioner hereby moves the court for an 

issuance of a writ of error coram nobis on the ground that defendant-petitioner was convicted of 

_________xcii in _________xciii on ______xciv, and appealed to this court which affirmed his conviction 

and that the representation of ______xcv, defendant-petitioner’s attorney on appeal, was ineffective 

according to the standards of representation set out in the Sixth Amendment of the United States 

Constitution.   

The representation afforded to defendant-petitioner was defective in the following ways: 

____________________.xcvi 

This motion is made and based on this petition and the affidavit of defendant-petitioner, and on 

the appellate briefs and the Appellate Division decision,xcvii copies of which are attached and served, 

and on the pleadings, papers, records, and files of this action. 

Defendant-petitioner requests assignment of new appellate counsel for assistance in 

presentation of the writ moved for herein.xcviii 

 

Dated: ___________________ xcix 

 __________________________________________ 

Defendant-Appellant 

[Address and phone number]c 

To: 
Clerk 

Supreme Court of the State of New York 

Appellate Division, ___ Departmentci 
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Fill in the forms shown in Appendix A as follows: 

 

 

 

 

                                            
i. See generally N.Y. Crim. Proc. Law § 450.10 (McKinney’s 2010); 18B West’s McKinney’s Forms 

Criminal Procedure Law § 460:4 (2015). 

ii. Your Notice of Appeal is addressed to the court you were tried in, not the appeals court. This 

sample presumes you were tried in a supreme court. If you were tried in a county court, be sure to write 

“County Court” instead of “Supreme Court of New York” at the top of the form.  
iii. Fill in the name of the county in which the trial court is located.  
iv. Your indictment number if you know it. Also, fill in the year in which you were indicted or 

arraigned.  
v. Write your name in all the blanks referring to defendant.  
vi. You should cite “section 450.10, subdivision (1), of the Criminal Procedure Law of the State of New 

York” if you are either appealing only the judgment or if you are appealing both the judgment and sentence. If 

you wish to appeal only the sentence, you should replace the above citation with “section 450.10, subdivision (2), 

of the Criminal Procedure Law of the State of New York.” 
vii. Insert the number of the department (First, Second, Third, or Fourth) in which you were tried. [Is 

this information in the inside back cover of the JLM?] This is also the department in which your appeal will 

take place.  
viii. Fill in the date of the judgment against you.  
ix. Fill in the name of the trial judge.  
x. Fill in the letter of the class of the felony you were convicted of (for example, class B felony).  
xi. Fill in the name of the felony (for example, robbery in the first degree).  
xii. Fill in the town from which you are sending the Notice.  
xiii. Fill in the date on which you are signing the Notice.  
xiv. If you are representing yourself, or if you have an attorney but wrote this Notice of Appeal yourself, 

sign your name, print or type your name below your signature, and fill in your address. If your attorney wrote 

the Notice, then he or she will sign his or her name and provide an address and phone number.  
xv. Fill in the name and address of the District Attorney of the county in which you were tried. Include 

this information on both the copy you are sending to the District Attorney and on the two copies you are sending 

to the trial court, so that the clerk of the trial court will know that you have notified the District Attorney. See 

Appendix III of the JLM for a list of addresses of New York district attorneys.  
xvi. See generally N.Y. Crim. Proc. Law § 460.20; 18B West’s McKinney’s Forms Criminal Procedure 

Law § 460:15 (2015). This form can be used in any one of three situations: (i) if you need to obtain permission to 

appeal to the appellate division or appellate term; (ii) if your appeal to the appellate division or appellate term 

was unsuccessful, and you wish to apply to the Court of Appeals for permission to appeal it; or (iii) if your 

appeal to the appellate division was unsuccessful and you wish to apply to the appellate division for permission 

to appeal to the Court of Appeals. The first situation is explained in Part E of this Chapter; the last two 

situations are explained in Part F. If you are applying to the appellate division for permission to appeal to the 

Court of Appeals, you should replace the reference to the Court of Appeals at the top and bottom of the form 

with the full name of the appellate division from which you are seeking permission to appeal (for example, the 

Supreme Court of New York, Appellate Division, Third Department).  
xvii. Your indictment number and the year in which you were indicted.  
xviii.      Your name.  
xix. If you are sending this Notice to a judge in the appellate division, fill in his or her name. If you are 

sending it to the Court of Appeals, write “the Chief Judge of the Court of Appeals to designate an Associate 

Judge of the Court.” If your first appeal was denied by a court other than the appellate division, such as a 

county court or an appellate term, then you may send this application only to the Court of Appeals. See Part F 

of this Chapter.  
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xx. If you want to apply for permission to appeal a denial of your Article 440 motion by the trial court, 

send your application to the proper appellate court and replace the material in the form after “for a 

certificate . . .” with: 

pursuant to section 460.15 of the Criminal Procedure Law of the State of New York, certifying that 

this case involves a question of law or fact which ought to be reviewed by the Appellate Division [or 
Appellate Term or County Court] from the ___________, ____order by the Supreme Court [or County 

court or Criminal Court] of ___________ County which denied defendant’s motion to vacate judgment 
pursuant to section 440.10 [or motion to set aside sentence pursuant to section 440.20] and affirmed the 

judgment convicting defendant of the class _______ felony of __________ and sentencing [him/her] to an 
indeterminate term of imprisonment at _____________. 

To determine to which appellate court you should apply, see Appendix A of this Chapter. Remember, you 

must submit an application along with this notice of application. In the application, you must explain why your 

Article 440 motion should be granted. Your application has a better chance of success if it is notarized as an 

affidavit. Most jails and prisons have several staff members who will notarize your documents.   
xxi.   Fill in the date of the appellate court’s denial of your appeal, and the number of the judicial 

department.  
xxii.   Fill in the date of your conviction in the trial court, the county, the offense, as well as the prison to 

which you were sent.  
xxiii. Your address and the date.  
xxiv.       If you are representing yourself, fill in your own name and address. If your lawyer is writing this 

notice, he or she will sign his or her own name and address.  
xxv.   If you are sending this to the Court of Appeals, address this notice to the clerk of the court, and 

the clerk will give notice to the district attorney in the county in which your first appeal was denied. If you are 

sending this to the appellate division, send two copies to the clerk of the appellate division and fill in the 

address. Also send a copy to the district attorney of the county in which you were first convicted and fill in his or 

her name and address on the copy you send to the district attorney. See Appendix III of the JLM for a list of 

addresses for New York district attorneys.  
xxvi. The different judicial departments have different rules as to whether to send this notice to the clerk of 

the trial court or to the clerk of the appellate court. You will need to refer to these rules if they are available in 

the prison’s library or ask your lawyer. 
xxvii. Fill in the county and the number of the judicial department of the appellate division. Appendix II of 

the JLM provides this information.  
xxviii.     Your indictment or docket number and the year in which the proceedings against you began.  
xxix.       Your name.  
xxx. Your name again, and the date of the affidavit.  
xxxi. The date of the conviction.  
xxxii. The date and your present location.  
xxxiii. Your name.  
xxxiv. Fill in the name and address of the district attorney of the county in which you were tried. Include 

this information on both the copy that you are sending to the district attorney and on the two copies that you 

are sending to the trial court, so that the clerk of the trial court will know that you have notified the district 

attorney. See Appendix III of the JLM for a list of addresses for New York district attorneys.  
xxxv. If this is the copy to the appellate division, fill in the address of the court.  
xxxvi. Fill in the number of the judicial department. See Appendix II of the JLM. 
xxxvii. Your name.  
xxxviii. Your indictment or docket number and the year it was handed down.  
xxxix. The county in which you are presently living.  
xl. Your name.  
xli. The name of the prison you are currently in, where it is located, the county you were convicted in, 

the date you were convicted, the crime and degree you were convicted of, and the number of years to which you 

were sentenced.  
xlii. Your lawyer’s name, address, and telephone number. If your lawyer was assigned, indicate this 

fact here.  
xliii. Your signature. If your attorney is making the application on these papers, then an affirmation (a 

statement that the papers are true) by him or her may be substituted for the signature and seal of the notary. If 

you are signing the affidavit, do not do so until the notary is present. 
xliv. If your attorney does not make an affirmation, the notary public’s date and seal are placed here.  
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xlv. See generally N.Y. Crim. Proc. Law § 510.20 (McKinney 2010); 18B West’s McKinney’s Forms 

Criminal Procedure Law § 510 (2010).  
xlvi. Fill in the county and the number of the judicial department of the trial court. See Appendix II of 

the JLM.  
xlvii. Your indictment or docket number and the year proceedings against you began.  
xlviii. Your name.  
xlix. Your name and the date of the affidavit that you send along with this Notice (the affidavit is Form B-

4(b)).  
l.        Your name.  
li.        If you are in a county jail, you are in the custody of a sheriff. If you are in a state prison, you are in 

the custody of the Department of Corrections and Community Supervision. Therefore, write either “sheriff” or 

“Commissioner of the Department of Corrections and Community Supervision,” depending on your particular 

situation.  
lii.        Your address and the date.  
liii.        Your name.  
liv. Fill in the name and address of the district attorney of the county in which you were tried. Include 

this information on both the copy that you are sending to the district attorney and on the two copies that you 

are sending to the trial court, so that the clerk of the trial court will know that you have notified the district 

attorney. See Appendix III of the JLM for a list of addresses for New York district attorneys.  
lv.        If this is the copy to the appellate division, fill in the address of the court.  
lvi.        Number of the judicial department of the trial court.  
lvii.        Your name.  
lviii. Indictment/docket number; year in which proceedings began.  
lix.        City and county where affidavit was taken.  
lx.        Your name.  
lxi.        The date of your conviction, the crime and degree, the trial judge, the name of your prison and its 

location.  
lxii.        State exactly what you are appealing. If you are appealing your sentence, add “and sentence.” If 

you are appealing an order, add “and order.” Also fill in the date on which you filed the Notice of Appeal.  
lxiii. Set forth the facts and reasons why you should be released on bail pending your appeal (for 

instance, the lack of seriousness of the charges, why you are not a threat to the community if you are out on 

bail, your previous good record in making court appearances, and why you are likely to successfully overturn 

your conviction or sentence on appeal).  
lxiv.        Explain why the judgment should be reversed, supporting your argument with facts from the 

record.  
lxv.        Fill in the name of the prison in which you are incarcerated. 
lxvi. Your signature and typed or printed name below. Do not sign until the notary is present.  
lxvii. Notary’s signature, the date and seal. If your attorney is making an application on papers 

submitted by him or her personally, then an affirmation as to the truth of the papers may be substituted for the 

notary’s signature and seal.  
lxviii. See generally N.Y. Crim. Proc. Law § 460.30 (McKinney 2015); 18B West’s McKinney’s Forms 

Criminal Procedure Law § 460:39 (2015). If you did not file a Notice of Appeal within the thirty-day deadline, 

and you believe that you missed the deadline for a valid reason, such as the inaction of your lawyer or a prison 

official, then you should file a motion for an extension pursuant to New York Criminal Procedure Law Section 

460.30. If granted, the court will extend the time in which you must file a Notice of Appeal.  
lxix.        The county and the number of the department of the appellate division.  
lxx.        Your name.  
lxxi.   Indictment or docket number and the year in which the indictment was handed down against you.  
lxxii. Your name.  
lxxiii. The date of the affidavit.  
lxxiv. The county in which the trial court was located.  
lxxv. The date of the judgment and/or sentence or order that you are appealing.  
lxxvi. The crime and the degree of the felony or misdemeanor.  
lxxvii.    Explain here why you missed the deadline for filing a Notice of Appeal. For example, “the conduct 

of defendant’s counsel in failing to file a notice of appeal as defendant had timely requested” (but of course do 

not claim that you missed the filing deadline due to your attorney’s misconduct unless this is actually the case). 

Be as specific as possible. For example, if your claim is that your lawyer promised to file the appeal but didn't, 

say when you had this conversation and what was said. The more specific you are about the facts, the more 
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convincing your claim. See Part B(1) of this Chapter for a discussion of acceptable reasons for missing the 

deadline.  
lxxviii.   Fill in your location and the date.  
lxxix. Your name.  
lxxx. District attorney’s name and address in the county in which you were tried. Include this on all 

copies. See Appendix III of the JLM for a list of addresses for New York district attorneys.  
lxxxi. If this is the copy you are sending to the appellate court, fill in the address.  
lxxxii. Number of the judicial department of the appellate division.  
lxxxiii. Your name.  
lxxxiv. Indictment number and year of the indictment.  
lxxxv. Your name.  
lxxxvi. Fill in the date of conviction, the crime, the degree of the crime, the name of the trial judge, the 

length of the sentence, the date of the sentence, and the name of the sentencing judge.  
lxxxvii. In the remaining part of the affidavit, state the reasons why you failed to file the notice of appeal 

within the 30-day period—for example, because your attorney forgot that you wanted to appeal. Do not claim 

that you missed the filing deadline due to your attorney’s mistake unless this is actually the case. See Part B(1) 

of this Chapter for a discussion of acceptable reasons for missing the deadline. 
lxxxviii. This is the place for the notary public’s signature and the date. The notary has to watch you sign, 

so don’t sign beforehand. If your attorney is making the application with these papers in person, then an 

affirmation as to the truth of the papers may be substituted for the signature and seal of the notary.  
lxxxix. Fill in the information for the intermediate appellate court to which you are addressing this 

petition. You should address the petition to the court in which the ineffective assistance of appellate counsel 

that you are alleging took place. 
xc. Your indictment number and the year in which you were indicted. 

xci. Your name. 

xcii. Charge for which you were convicted. 

xciii. Trial court in which you were convicted. 

xciv. Date on which you were convicted. 

xcv. Name of your attorney on appeal. This is the attorney that you are alleging provided ineffective 

assistance. 

xcvi. In this section you need to list the particular actions your appellate counsel took and the actions 

you believe your attorney should have taken. Your statements—both of the facts and arguments—should be as 

clear and specific as possible. For example, you must state the specific appellate issues that you believe your 

lawyer failed to raise. Also, in your prison library, consult the rules of the court for additional deadlines or 

requirements that you must follow. 

xcvii. Include copies of the appellate briefs and the appellate division decision when you mail your 

petition. 

xcviii. You should request that a new lawyer be assigned to you if you do not currently have a lawyer to 

assist you. 

xcix. Date. 

c.            If you are representing yourself, fill in your own name and address. If your lawyer is writing this 

petition, he or she will sign his or her own name and address. 

ci.           Fill in the information for the intermediate appellate court to which you are addressing this 

petition. You should address the petition to the court in which you believe you had ineffective assistance of 

counsel. Make sure to include the court’s street address. 


